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The Meredith Report

Province Of Ontario
Final Report

Laws relating to the liability of employers to make compensation to their
employees for injuries received in the course of their employment which are in
force in other countries, and as to how far such laws are found to work
satisfactorily.

By
The Hon. Sir William Ralph Meredith, C.J.O., Commissioner

------------------------------------------------------------------------
To His Honour SIR JOHN MORISON GIBSON, K.C.M.G., K.C., LL.D.,
Lieutenant-Governor of the Province of Ontario.

MAY IT PLEASE YOUR HONOUR:

I have the honour to report that I have concluded the enquiries which I was by
Your Honour's Commission bearing date the 30th day of June, 1910, appointed to
make "as to the laws relating to the liability of employers to make compensation to
their employees for injuries received in the course of their employment which are
in force in other countries, and as to how far such laws are found to work
satisfactorily," and on the first day of April, 1913, I submitted to Your Honour a
draft bill embodying such changes in the law as in my opinion should be adopted
in this Province, and I now proceed to state my reasons for recommending that the
draft bill should be passed into law.

At the outset of the enquiry it was contended by those who spoke on behalf of the
workingmen: (1) That the law of Ontario is entirely inadequate in the conditions
under which industries are now carried on to provide just compensation for those
employed in them who meet with injuries, or suffer from industrial diseases
contracted in the course of their employment; and (2) that under a just law the
risks arising from these causes should be regarded as risks of the industries and
that compensation for them should be paid by the industries.

With these two propositions those representing the employers expressed their
agreement, though it is fair to say that it was probably not intended to agree that
compensation should be paid in respect of industrial diseases.

Agreeing as I did with the contention of the workingmen there remained only to be
considered in what form and by what means the compensation should be provided.
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For the purpose of reaching a conclusion as to this, and in obedience to the
directions of the Commission, I made enquiry as to the laws in force in the
principal European countries, in the United States of America and in the Provinces
of Canada. I also visited Belgium, England, France, and Germany, and consulted
those concerned in administering the laws of those four countries, and others
qualified to judge as to whether they have been found to work satisfactorily. Much
evidence has been taken bearing upon the general question, all of which appears in
the appendix to my first interim report, dated the 27th day of March, 1912, and the
appendix to this report.

Before referring to the different systems in operation it may be proper to say that
most of these laws, and perhaps all of them except the German, have not been in
force long enough to enable a conclusive opinion to be formed as to their merits or
demerits.

There are two main types of compensation laws. By one of them the employer is
individually liable for the payment of it, and that is the British system. By the
other, which may be called the German system, the liability is not individual but
collective, the industries being divided into groups, and the employers in the
industries in each group being collectively liable for the payment of the
compensation to the workmen employed in those industries -- practically a system
of compulsory mutual insurance under the management of the State. The laws of
other countries are of one or other of these types, or modified forms of them, and
in most, if not all of them, in which the principle of individual liability obtains,
employers are required to insure against it.

Those representing the workingmen at the beginning of the enquiry appeared to
favour the adoption of the British system. Mr. F.W. Wegenast, who represented
the Canadian Manufacturers Association, strongly urged the adoption of the
German system, and his view was supported by most of the other employers who
appeared or were represented before me, and later on in the enquiry the
representatives of the workingmen fell in with Mr. Wegenast's views.

There were, however, differences of opinion as to details. The employers insisted
that a part of the assessments to provide for the payment of the compensation
should be paid by the employees, and this was vigorously opposed by the
representatives of the workingmen. The employers desired that no compensation
should be payable where the injury to the workman did not disable him from
earning full wages for at least seven days, and to this the representatives of the
workingmen objected. The employers also desired that, as the British act provides,
an employee should not be entitled to compensation if his injury was due to his
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own serious and wilful misconduct, but the representatives of the workingmen
objected to any such limitation to the right to compensation.

As stated in my first interim report, I had then come to no conclusion as to these
matters, or as to what system of compensation I should recommend for adoption,
nor had I reached a conclusion as to the industries to which the law should be
made applicable, nor as to certain other details which I enumerated in my report.

After the best consideration I was able to give to the important matters as to which
I was commissioned by Your Honour to make recommendations, I came to the
conclusion, to which I still adhere, that a compensation law framed on the main
lines of the German law with the modifications I have embodied in my draft bill is
better suited to the circumstances and conditions of this Province than the British
compensation law, or the compensation law of any other country.

I have had the benefit of hearing the opinions of Mr. Miles M. Dawson, Mr. S.H.
Wolfe, Mr. P. Tecumseh Sherman, and Mr. F.W. Wegenast, all of whom have
given special attention to the subject of compensation laws and industrial accident
insurance, as to the operation of those laws, and as to the best form of
compensation law to be adopted under the conditions which obtain in this
Province, and also of hearing the opinions of Mr. James Harrington Boyd, who
had a large part in framing the compensation law passed by the Legislature of the
State of Ohio, and of Mr. F.W. Hinsdale, the chief auditor of the Industrial
Insurance Board of the State of Washington, as to the operation of the
compensation laws of those States, and also upon the general question as to the
best form of compensation law for this Province.

These gentlemen differed widely in their opinions as to the best form of
compensation law, as will be seen from their testimony and arguments which
appear in the appendices to my report, and from the memoranda submitted by
Mr. Wolfe and Mr. Sherman, although they are practically unanimous as to the
industries bearing the burden of the compensation, and, with the exception of
Mr. Wegenast, they are all of opinion that this burden should be borne equally by
the employer and employed.

Mr. Sherman is opposed to the system of collective liability, which he
characterizes as unjust because it imposes upon the individual employer the
obligation of sharing the burden of accidents in other establishments than his own
and, as he assumes, notwithstanding that by the introduction of the best machinery
and appliances and safeguarding against accident he has reduced the number of
accidents in his establishment to a minimum, he is placed as respects his liability
to pay compensation on the same footing as an employer whose machinery and
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appliances are defective and who takes little or no precaution to guard against
accidents in his establishment.

If a uniform rate were payable by all the employers in a class or sub-class,
regardless of these considerations, I agree that there would be the injustice which
Mr. Sherman points out, but I have in the draft bill which I have submitted
introduced provisions (sec. 71, s.s. 2 and 4) which, in my opinion, will provide
against that happening.

The arguments presented by Mr. Dawson and Mr. Wegenast, and perhaps those of
Mr. Wolfe, in favour of the collective system are, I think, unanswerable if, as I
believe, the true aim of a compensation law is to provide for the injured workman
and his dependants and to prevent their becoming a charge upon their relatives or
friends, or upon the community at large.

It is in my opinion essential that as far as is practicable there should be certainty
that the injured workman and his dependants shall receive the compensation to
which they are entitled, and it is also important that the small employer should not
be ruined by having to pay compensation, it might be, for the death or permanent
disability of his workmen caused by no fault of his. It is, I think, a serious
objection to the British act that there is no security afforded to the workman and
his dependants that the deferred payments of the compensation will be met, and
that objection would be still more serious in a comparatively new country such as
this, where many of the industries are small and conditions are much less stable
than they are in the British Isles.

This objection could, of course, be met by making it obligatory upon the employer
to insure his workmen against accident to the maximum amount to which they or
their dependants would be entitled under the act, but if insurance is to be
compulsory I see no reason why the cheapest form of it -- mutual insurance --
should not be prescribed.

I agree also with Mr. Dawson that the ultimate burden of paying the compensation
under such a law as is proposed falls upon the community and that whatever the
employer has to pay, whether directly by way of compensation, or if he insures
against his liability by paying insurance premiums, forms part of the cost of that
which he produces and is added to the selling price.

Mr. Sherman's view is that insurance should be made compulsory "only if and
when reasonably necessary in order to assure to the injured workmen the payment
of their compensation," and that "in no event should those concerns that are amply
able to carry their own insurance be required to buy insurance or contribute to a
State scheme, for that," he says, "would be pure economic waste."
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I do not understand the latter argument or how there can be said to be economic
waste if the "concerns" he mentions are not required to do more than contribute
with other employers to the payment of compensation according to the hazard of
their respective businesses. I could understand that there might be economic waste
if it were incumbent on such an employer to insure with a joint stock company
which would require him to pay a premium sufficient to provide for the cost of
securing the business and a reasonable dividend to its shareholders as well as to
indemnify against the risk undertaken.

There was much discussion as to the basis on which the assessments to provide the
compensation should be made. The German law provides for assessing only for
the amounts required to meet the payments of compensation which fall due during
the year next preceding that in which the assessments are made, with an added
percentage to provide a reserve fund to meet deficiencies in the accident fund in
the event of an unusual catastrophe or a depression in trade, but no assessment is
made beyond that to meet the deferred payments of compensation, i.e., the
payments which are to become due in future years. This plan, popularly called the
current cost plan, is that proposed by the Canadian Manufacturers Association,
and Mr. Dawson favours it as not only expedient because it does not involve
making the heavy assessments which would have to be made at the outset if the
capitalized value of the deferred payments had to be provided for by the
assessments, but also as "not unfair to the employers in future years, or
economically unsound."

On the other hand the current cost plan is vigorously denounced by Mr. Sherman,
who contends that it is manifestly unfair to the employer of the future because it
shifts upon his shoulders part of the burden of compensating for accidents which
have happened before he became an employer, and that it results in low
assessments in the early years of the operation of the law, and necessarily
increases in the later years, until in a measurable period of time they become a
burden too oppressive for the employer of the future to bear.

In support of his view Mr. Sherman referred to the rates in Germany, which he
said, "now average about double what they were at the beginning," and he added
that "it is calculated that they will not reach their stable maximum for some twenty
years more. How much more they will then be no one knows, but the majority
guess is they will then double."

Mr. Wolfe is equally emphatic in his condemnation of the current cost plan, and in
addition to his oral testimony presented a table which appears on page 147 of the
appendix to this report, and which he contended demonstrates the accuracy of his
conclusions.
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The views of Mr. Sherman and Mr. Wolfe were controverted by Mr. Wegenast,
who contended that statistics prove that in some instances the stable maximum has
already been reached and that there is nothing to justify the gloomy forebodings of
Mr. Sherman as to the future.

Mr. Wegenast's contention is hardly supported by Mr. Dawson, whose opinion
(page 452, appendix to first interim report) is that there will be an increasing rate
"which is estimated to increase pretty rapidly for about ten years and then rather
slowly and with increasing slowness for at least fifteen years longer, and if there is
no improvement in the conditions relating to trade and industry, it will still very
slowly increase for twenty-five years beyond that."

I am not convinced that the German plan affords an adequate safeguard against the
dangers which Mr. Sherman anticipates, nor am I satisfied that it does not do so. I
have, therefore, concluded that the act should not lay down any hard and fast rule
as to the amount which shall be raised to provide a reserve fund and that it is better
to leave that to be determined by the Board which is to have the collection and
administration of the accident fund as experience and further investigations may
dictate. I have therefore made provision in the draft bill to that end, by making it
"the duty of the Board at all times to maintain the accident fund so that with the
reserves it shall be sufficient to meet all the payments to be made out of the fund
in respect of compensation as they become payable and so as not unduly or
unfairly to burden the employers in any class in future years with payments which
are to be made in those years in respect of accidents which have previously
happened," (sec. 70), and by authorizing the Lieutenant-Governor in Council if in
his opinion the Board has not performed that duty to require the Board to make a
supplementary assessment of such sum as in his opinion is necessary to be added
to the fund, (sec. 90), and these provisions I deem essential to the safety and
adequacy of the scheme of compensation for which the draft bill provides.

I may here point out that the act of the State of Washington upon which the draft
bill submitted by the Canadian Manufacturers Association, to which I shall
afterwards refer, is modeled, requires that for every case of injury resulting in
death or permanent total disability there shall be set apart out of the accident fund
the estimated present value of the monthly payments to which the workman or his
dependants are entitled, the total in no case to exceed $4,000.

Mr. Sherman also takes strong grounds against the administration of the act being
committed to a Board appointed by the State, his view being that such a Board will
be influenced by partisan political considerations in practically all its doings. I
have no such fear. Whatever else may be doubtful as to the workings of the act
there is no doubt, I think, that the members of the Board appointed by the Crown
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will impartially and according to the best of their ability discharge the important
duties which will devolve upon them in the event of the draft bill becoming law.
Whatever may be the experience of other countries the experience of Canada does
not justify the view which Mr. Sherman entertains. There are now two Provincial
Commissions appointed by the Crown discharging very important duties -- the
Ontario Railway and Municipal Board and the Hydro-Electric Power Commission
-- and one appointed by the Governor-General also discharging very important
duties -- the Railway Commission of Canada. Whatever criticisms there may have
been of the action of these Boards, no one, as far as I have heard, has ever charged
or even suggested that any member of them has been actuated or influenced by
partisan political considerations in any action that has been taken by him and I
know of no reason why the Board which is provided for by the draft bill may not
be expected to be as free from political partisanship as either of the Boards I have
mentioned.

I proceed now to state the general plan upon which the bill has been drafted. The
bill is divided into Parts. In Part I the liability of employers to contribute to the
accident fund or to pay the compensation individually is dealt with.

The bill does not provide for making all employers liable to pay compensation, but
only those in the industries enumerated in schedules 1 and 2, and provision is
made for industries enumerated in schedule 2 being added to schedule 1 whenever
the Board deems it expedient to add them. Schedule 1 includes all the industries
which it is proposed by the draft bill of the Canadian Manufacturers Association to
bring within the scope of the act, except those enumerated in schedule 2.

The inclusion of railways in schedule 1 was opposed by the three principal steam
railway companies and by some of the other railway companies, and I saw no
reason why their wishes should not be met if by meeting them the act would not be
rendered less beneficial to the employees and no injustice would be done to the
employers in the industries included in the schedule. The draft bill has been
framed so as, in my opinion, to work no injustice to anyone and not less
beneficially to the employees owing to railways being excluded from the schedule.

The only difference between the operation of the act as to industries in schedule 1
and those in schedule 2 is that employers in the former contribute to the accident
fund and in that way pay collectively the compensation, while employers in the
latter do not contribute to the accident fund but are liable individually for the
compensation payable to their employees. In other respects the operation of the act
is the same in both cases. The Board determines the amount of the compensation
in both cases and its orders when filed in a County or District Court become orders
of the court and may be enforced as judgments of it.
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The reasons for adopting the collective system have practically no application to
railways, especially when, as has already been done in Ontario and will, I do not
doubt, be done when the Parliament of Canada meets, provision is made that all
sums payable for compensation shall form part of the working expenditure of the
railway company, which is a first charge upon its revenues.

It is manifest, I think, that schedule 1 should not include industries of Municipal
Corporations or Commissions, Public Utilities Commissions, Trustees of Police
Villages and School Boards, and they have therefore been included in schedule 2.

Schedule 2 also includes the industries of telephone companies and navigation
companies. These industries, like those of railway companies, are exceptional in
their character, and the reasons for adopting the collective system have no
application to them.

In order that additional security may be afforded that the compensation to which
employees in the industries in schedule 2 and their dependants may become
entitled will be paid, provisions are embodied in the draft bill enabling the Board
to require an employer in any industry included in the schedule to commute the
weekly or other periodical payments of compensation, (secs. 27 and 28), and also
to insure his workmen and keep them insured against accidents in a company
approved of by the Board for such sum as the Board may direct.

If it had been practicable to do so without impairing the efficiency of the collective
system I should have preferred to include a larger number of industries in
schedule 2 in order that with the two systems working side by side experience
might demonstrate whether the collective system or that of individual liability was
preferable, but I have not been able to satisfy myself that the exclusion from
schedule 1 of any considerable number of the industries included in it would not
impair the efficiency of the collective system, and I have therefore excluded from
it only the industries enumerated in schedule 2. Although but a small number of
industries are included in that schedule the operation of the two systems will
afford some evidence as to which is the better.

Another reason why it is not expedient to bring these omitted industries within the
scope of the act is that by doing so the initial work of the Board would be very
greatly augmented and the risk would be run that it would be so overburdened as
practically to paralyze its operations. It is, in my opinion, much better that if these
industries are to be brought in that should be done later on.

As what I have said has indicated, I have not thought it advisable at the outset to
bring within the scope of Part I all employments. The principal industries excluded
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are the farming, wholesale and retail establishments, and domestic service. There
is, I admit, no logical reason why, if any, all should not be included, but I greatly
doubt whether the state of public opinion is such as to justify such a
comprehensive scheme, and it is probable that when the question of bringing these
industries within the scope of the act has to be considered, it will be found that
provisions somewhat different from those which are applicable to the industries
which it is proposed now to bring within it will be necessary.

I have however made provision for bringing any of these excluded industries
within the scope of Part I if and when the Board deems it proper to do so, and its
regulation or order bringing them in is approved by the Lieutenant-Governor in
Council.

The bill would, in my opinion, fail to do justice to a large body of employees who
will not be entitled to compensation under Part I, if it did not provide for a
substantial modification of the common law as to the liability of the employer to
answer in damages to an employee who is injured owing to the negligence of the
employer or his servants.

According to the common law it is a term of the contract of service that the servant
takes upon himself the risks incidental to his employment (popularly called the
assumption of risk rule), and that this risk includes that of injury at the hands of
fellow-servants, (popularly called the doctrine of common employment). The
doctrine of common employment is an exception to the general rule that the
master is responsible for the acts of his servants when engaged in his work, and
has rightly, I think, often been declared unfair and inequitable. The reasoning upon
which the exception was justified in the celebrated case of Priestley v Fowler does
not commend itself to me as satisfactory, and I doubt whether if the question were
to arise now for the first time the same conclusion would be reached. The case was
decided at a time when very different views as to the respective rights and duties
of employer and employed prevailed than are entertained at the present day, and at
a time not far removed from that in which there was upon the Imperial statute
book a law which made it a criminal offence punishable with imprisonment for
"journeymen manufacturers or others" to agree together for obtaining an advance
of the wages of themselves or of any one else, or for lessening or altering their
usual hours or time of working.

The unfairness of this doctrine has been recognized by the Imperial Parliament and
by the Legislature of this Province in the enactment of employers' liability acts
which have modified it but to a very limited extent.
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In referring to the legislation of this Province my reference is to the act called the
Workmen's Compensation for Injuries Act, which is erroneously so styled, for it is
really an employers' liability act.

In my opinion there is no reason why this objectionable doctrine should not, as
one of the provisions of Part II of the draft bill provides, be entirely abrogated.

The draft bill also provides for the abrogation of the assumption of risk rule.

The rule is based upon the assumption that the wages which a workman receives
include compensation for the risks incidental to his employment which he has to
run. That is, in my judgment, a fallacy resting upon the erroneous assumption that
the workman is free to work or not to work as he pleases and therefore to fix the
wages for which he will work, and that in fixing them he will take into account the
risk of being killed or injured which is incidental to the employment in which he
engages.

Another rule of the common law is unfair to the workman. Although the employer
has been guilty of negligence, if the workman has been guilty of what is called
contributory negligence and his injury was occasioned by their joint negligence
the employer is not liable. The injustice of this rule consists in this, that though the
employer may have been guilty of the grossest negligence, if the workman has
been guilty of contributory negligence, however slight it may have been, and his
injury was occasioned by the joint negligence, the employer is not liable.

It is proposed by the draft bill to substitute for this rule that of comparative
negligence as it is called, and provide that contributory negligence shall not be a
bar to recovery by the workman or his dependants but shall be taken into account
in the assessment of damages.

That in making these recommendations I am not advancing any novel proposition
is shown by the fact that what I propose should be done in this Province has
already been done in some of the States of the neighbouring Republic, and that the
rules which it is proposed to abrogate or modify no longer meet the requirements
of modern industrial conditions and are unjust as applied to the complex relations
of master and servant as now existing, and to the use of complicated machinery
and the great and dangerous forces of steam and electricity of to-day is the
generally accepted view, and was the unanimous opinion of the Employers'
Liability and Workmen's Compensation Commission of the United States (Report
of Commission, Vol. I, pages 1,213 and 1,214).

Having outlined the provisions of the draft bill I have submitted to Your Honour
and stated my reasons for recommending their adoption I proceed to a
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consideration of those provisions of the draft bill submitted on behalf of the
Canadian Manufacturers Association and which, I assume, embodies its views as
to the form which a proper compensation law should take, which differ from those
of my draft bill, omitting such of the points of difference as I have already
discussed.

The compulsory provisions of the draft bill of the Association apply only to
industries in which three or more persons are regularly employed, but the option is
given to employers in industries in which less than three persons are employed to
come under the provisions of the act. The application of the act is not so limited in
my draft bill, but provision is made (sec. 73) that the Board may withdraw or
exclude from a class industries in which not more than a stated number of
workmen are employed, and that an employer in any industry so withdrawn or
excluded may nevertheless elect to become a member of the class to which but for
the withdrawal or exclusion he would have belonged.

In my opinion it is most undesirable that there should be any such limitation of the
application of the act as the Association proposes. As I have already pointed out, it
is to industries in which a small number of workmen are employed that the
provisions of such an act are peculiarly applicable -- as to the small employer, to
prevent his being ruined as the result of an accident in his establishment, and as to
his workman to insure that he will be compensated if he meets with an accident.

I am very doubtful whether it is desirable to adopt the provisions of section 73 of
my draft bill. My object in introducing them was to make easier the work of the
Board at the outset, and not with any idea that the power would be exercised
except as a temporary expedient to lessen the work of the Board in the early stages
of the administration of the act.

The proposition advanced on behalf of the Association in the early stages of my
enquiry, that employees should be required to contribute to the accident fund, has
apparently been abandoned, as I do not find in its draft bill any provision of that
kind. I find in it, however, a provision (sec. 43) that the Board, if satisfied that in
any employment the workmen are "desirous of an increase in premiums, may by
order sanction any such increased scale and may provide the method of collecting
the increase in the premiums from the workmen in such employment."

In my opinion it is not desirable to complicate the act by the introduction of any
such provision. It would not, I think, be taken advantage of by workmen, and it is
difficult for me to understand exactly what it means. Is it intended that it shall be
applicable to a single establishment or only to a class? Are the workmen to be
unanimous, or can the power which the section confers be exercised if a majority
of them desires an increase in the scale of compensation on the prescribed
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condition? If the workmen must be unanimous, the section, I have no doubt, will
be a dead letter. If it is intended that a majority shall suffice, the provision is, in
my judgment, highly objectionable. Sub-section 2 of the section seems to be
inconsistent with sub-section 1 or incomplete, in not providing that if the employer
pays the increased premium he may deduct it from the wages of the workmen.

The mode in which the assessments are to be collected proposed by the
Association differs somewhat from that provided for by my draft bill. The mode
which I provide for is, I think, the simpler.

I do not like the term "premium" which is used in the Association's draft bill to
designate the rate at which the employer is to be assessed. I prefer the terminology
which I have used. What is levied by the Board is not a premium but an
assessment.

The draft bill of the Association has but one schedule of industries to all of which
the act applies, and it makes no provision for abrogating or modifying the rules of
the common law as to employers who are not within the scope of the act. How my
draft bill differs from this will be apparent from what I have said in dealing with
the general plan upon which it has been drafted.

By my draft bill (sec. 60) the Board is given exclusive jurisdiction as to all matters
and questions arising under Part I, and subject to its power to rescind, alter or
amend any of its decisions or orders, its action or decision is final and is not
subject to appeal.

It is difficult to understand from the Association's draft bill what the jurisdiction of
the Board is intended to be. Section 21 provides that the Board shall have
jurisdiction to enquire into, hear and determine all matters and questions of fact
and law necessary to be determined in connection with compensation payments
and the administration thereof and the collection and management of the funds
thereof.

This language would confer on the Board a rather limited jurisdiction and
probably, judging from the provisions of section 22, less than the draftsman
intended it should have. The decisions and findings of the Board upon questions of
fact are made final and conclusive, but on questions of law an appeal is allowed.

In my opinion it is most undesirable that there should be the appeal for which the
draft bill provides. A compensation law should, in my opinion, render it
impossible for a wealthy employer to harass an employee by compelling him to
litigate his claim in a court of law after he has established it to the satisfaction of a
Board such as that which is to be constituted, and which will be probably quite as
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competent to reach a proper conclusion as to the matters involved, whether of fact
or law, as a court of law.

I may point out that section 23, which allows an appeal from the decision of the
Board on "questions of law," appears to be inconsistent with section 22, for in the
determination of the questions enumerated in that section which are to be deemed
questions of fact it may be necessary to decide questions of law, and I confess that
I do not quite understand what kind of questions, if those enumerated in section 22
are eliminated, it is intended to make appealable.

In a note to section 22 it is stated that "it is submitted that it would not be wise to
entirely shut out appeals and place in the hands of the Board the sole right to
interpret the act .... and the right to define its own jurisdiction." What danger is to
be apprehended from conferring these rights I do not understand, nor do I see what
questions as to the construction of the act are likely to arise other than those
enumerated in section 22.

In my judgment the furthest the Legislature should go in allowing the intervention
of the courts should be to provide that the Lieutenant-Governor in Council may
state a case for the opinion of a Divisional Court of the Appellate Division of the
Supreme Court of Ontario, if any question of law of general importance arises and
he deems it expedient it should be settled by a decision of a Divisional Court.
Although I say this my judgment is against the introduction of any such provision,
as it is probable that if any form of appeal to an appellate court is allowed, a
defeated litigant will have the right to take his case to the Judicial Committee of
His Majesty's Privy Council.

Section 10 of my draft bill, which deals with the case of sub-contractors and is
applicable only to industries mentioned in schedule 2, is taken from the British
Compensation Act. As the Association's draft bill does not provide for individual
liability in any case, no provision corresponding to section 10 is found in it.

Sections 66, 67, and 68 of the Association's draft bill deal with the case of sub-
contractors. They are, in my opinion, unnecessary and undesirable.

The draft bill of the Association is made to apply to the Crown. My draft bill is
not. Apart from the question of the jurisdiction of a Provincial Legislature to affect
the Crown as represented by the Dominion, it is in my opinion inexpedient that the
act should apply to the Crown. It would be quite anomalous to group the Crown in
respect of road-making, for instance, with other road-makers, and to make
assessments upon the Crown as in the case of private persons.
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I have no doubt that in case of injury to an employee of the Crown, for which if
his employer were a private person he would be entitled to compensation, the
Crown would make the like compensation to him and avail itself of the services of
the Board for the determination of the amount and nature of the compensation.

The Association's draft bill (sec. 4) disentitles the workman and his dependants to
compensation if his injury was, in the opinion of the Board, intentionally caused
by the workman, or was due wholly or principally to intoxication or serious and
wilful misconduct on the part of the workman. My draft bill provides that
compensation shall not be payable where the injury is attributable solely to the
serious and wilful misconduct of the workman unless the injury results in death or
serious disablement.

The provisions of section 4 of the Association's bill are, in my opinion,
objectionable. There is no need for the provision as to intentional injury as an
injury purposely caused to himself by a workman is not an accident, and
compensation is payable only in cases of accident and industrial diseases. In
addition to this the definition of "accident" in the interpretation section of my draft
bill (sec. 2) makes this abundantly clear; nor is there any reason for introducing a
reference to intoxication, the provision as to serious and wilful misconduct being
sufficient to cover any case in which drunkenness ought to bar the right to
compensation. Section 4 applies whatever may be the result of the injury. The
corresponding provision of my draft bill, following the British Compensation Act,
does not apply where the injury results in death or serious disablement.

By my draft bill, following in this respect the British act, industrial diseases are
put on the same footing as to the right of compensation as accidents. The
Association's bill applies only to accidents. The diseases to which the act is to be
made applicable are six in number and are enumerated in schedule 3 to my draft
bill, but power is given to the Board by its regulations to add to the schedule. It
would, in my opinion, be a blot on the act if a workman who suffers from an
industrial disease contracted in the course of his employment is not to be entitled
to compensation. The risk of contracting disease is inherent in the occupation he
follows and he is practically powerless to guard against it. A workman may to
some extent guard against accidents, and it would seem not only illogical but
unreasonable to compensate him in the one case and to deny him the right to
compensation in the other.

The last point of difference between the two draft bills to which I shall make any
detailed reference is that as to the scale of compensation.

The scale of compensation proposed by the Association is in my opinion based
upon a wrong principle and will not afford reasonable compensation to the injured
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workman and his dependants; and indeed I doubt whether, if it were adopted, the
workingmen would upon the whole be in a much better position than they would
be in without the act, especially if the changes in the common law which I
recommend are made.

A just compensation law based upon a division between the employer and the
workman of the loss occasioned by industrial accidents ought to provide that the
compensation should continue to be paid as long as the disability caused by the
accident lasts, and the amount of compensation should have relation to the earning
power of the injured workman.

To limit the period during which the compensation is to be paid regardless of the
duration of the disability, as is done by the laws of some countries, is, in my
opinion, not only inconsistent with the principle upon which a true compensation
law is based, but unjust to the injured workman for the reason that if the disability
continues beyond the prescribed period he will be left with his impaired earning
power or, if he is totally disabled without any earning power at a time when his
need of receiving compensation will presumably be greater than at the time he was
injured, to become a burden upon his relatives or friends or upon the community.

A uniform rate of compensation which has no relation to the earning power of the
workman, except as the Association's bill provides, for the purpose of reducing the
rate of 50 per cent of his wages is, in my opinion, also inconsistent with the
principle upon which a just compensation law is based, and unfair, and a most
undesirable mode of fixing the amount of compensation.

Not only is the scale of compensation proposed by the Association open to these
objections, but the amount of the compensation is so small that only the lowest
paid workman would be compensated to the extent of 50 per cent of the loss of his
earning power.

The case of an unmarried locomotive engineer earning $150 a month, not an
unusual wage for the engineer of a passenger train, may be taken to illustrate the
effect of the Association's proposition. All that he would be entitled to if
permanent disability resulted from his injury would be $20 a month, or less than
14 per cent of the loss of his earning power, except in the rare case of his being
rendered completely helpless and requiring constant personal attendance, and in
that case his compensation would be double that amount.

There are other provisions which in my judgment are still more objectionable. The
limitation to $1,500 of the amount of compensation in case of permanent partial
disability is, I think, unreasonable, as is manifest from the illustration just given.
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The payment of lump sums is contrary to the principle upon which compensation
acts are based and is calculated to defeat one of the main purposes of such laws --
the prevention of the injured workman becoming a burden on his relatives or
friends or on the community -- and has been generally deprecated by judges in
working out the provisions of the British act, and was condemned by the
Association itself in the memorandum which it submitted, and which appears in
the appendix to my first interim report (pp. 67-69).

The proposition that the maximum compensation in case of the loss of a major arm
shall be $1,500 besides being open to the objection I have just mentioned would
be most unfair in the case of a labourer, to say nothing of the skilled artisan.

A more unjust and, as it appears to me, extraordinary proposition is that contained
in clause (c) of section 31, which provides that in the case of temporary disability
no compensation shall be payable unless it results "in the diminution of daily
earnings to the extent of at least fifty per cent"; and as far as I am aware and as I
should expect, there is no precedent for it in the legislation of any country. As far
as I have been able to ascertain, the furthest that any country has gone in that
direction is to provide, as do the Washington act (s. 5, clause d) and the law of
Norway of July 23rd, 1894, amended by acts of December 23rd, 1899, and June
12th, 1906 (art. 4, par. 2b), that no compensation shall be payable unless the loss
of earning exceeds five per cent. In my opinion there is no justification for any
such exception even if it is limited as in the Washington and Norway laws.

The scale of compensation which I propose was strongly objected to by the
Association as being unfair to the manufacturer, and as imposing upon him a
burden that would handicap him in his competition with the manufacturers of the
other Provinces and of other countries, and would tend to divert manufacturing
from this Province to other Provinces in which less onerous laws are in force. It
was also urged that the scale of compensation is higher than that of any other
country. The last objection, if a valid one, means that there can be no progress
beyond the point which has now been reached by the country which has provided
the highest scale of compensation, for if the objection is valid as to the proposed
legislation it would be an equally valid objection to any increase in the
compensation proposed for the country which now provides for the highest scale.
The question, in my opinion, is not what other countries have done, but what does
justice demand should be done. I have no fear that if the bill should become law it
will handicap the manufacturers of this Province as the Association appears to
think that it will, or that it will divert manufacturing from the Province. There has
been in force for some years in the adjoining Province of Quebec a compensation
law which imposes upon employers greater burdens that they are subjected to by
the law of this Province, and yet it has not been suggested that any such results as
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are prophesied by the Association have followed from the enactment of the
Quebec law.

In order that it may be seen whether the division of the burden between the
employer and workman is unfair, it may be well to point out how it will be divided
under the provisions of the proposed law. The workman will bear (1) the loss of all
his wages for seven days if his disability does not last longer than that, (2) the pain
and suffering consequent upon his injury, (3) his outlay for medical or surgical
treatment, nursing and other necessaries, (4) the loss of 45 per cent of his wages
while his disability lasts; and if his injury results in his being maimed or disfigured
he must go through life bearing that burden also, while all that the employer will
bear will be the payment of 55 per cent of the injured workman's wages while the
disability lasts.

The burden of which the workman is required to bear he cannot shift upon the
shoulders of any one else, but the employer may and no doubt will shift his burden
upon the shoulders of the community, or if he has any difficulty in doing that will
by reducing the wages of his workmen compel them to bear part of it.

It is contended that it is unfair to require the employer to pay compensation during
the lifetime of the workman because in many cases it will mean that the workman
will receive compensation for a period during which if he had not been injured he
would have been unable to earn wages. No doubt that will be the result in some
cases, but on the other hand the workman loses any advantage he would have
derived had he not been injured from an increase in his wages owing to an
improvement in his position, or to an increase of his earning power, or to a rise in
wages from any other cause because, except in the one case of a workman who is
under the age of twenty-one years when injured, the compensation is based on the
wages the workman was earning at the time of his injury.

It must also be borne in mind that the workman is required, as the price of the
compensation he is to receive, to surrender his right to damages under the common
law, if his injury happens under circumstances entitling him by the common law to
recover or, if he would be entitled to recover only under the Workmen's
Compensation for Injuries Act, his right to the like damages as he would be
entitled to at common law limited, however, to an amount not exceeding three
years' wages or $1,500, whichever is the larger sum.

According to the testimony of Mr. Wolfe (page 141), and there is no reason to
doubt the accuracy of his statement, in Germany no less than 84 per cent of the
accidents incapacitate the workmen for less than fourteen weeks.
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The nineteenth report of the Minister of Labour of France shows that the number
of declared accidents in that country in the year 1910, after deducting those which
occasioned an incapacity of four days or less, and omitting those which happened
in mines, mining and quarries, was 412,278, and that of these 1,650, or a little
more than one third of one per cent, were fatal; 5,452, or about one and one third
per cent, resulted in permanent disability, and 399,769, or about 97 per cent,
resulted in temporary incapacity lasting for more than four days, and that in the
remaining 5,407 cases, or about one and one third per cent, the results of the
accidents were unknown.

In Great Britain the duration of disability in the cases terminating in 1908 was as
follows:

Less than two weeks ...................

 

11.2 per cent

 

From two to three weeks ...............

 

27.3 per cent
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From three to four weeks ..............

 

18.4 per cent

 

From four to thirteen weeks ...........

 

37.7 per cent

 

From thirteen to twenty-six weeks ..... 

 

4.1 per cent

 

Over twenty-six weeks .................
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1.3 per cent

 

(24th Annual Report of the United States Commissioner of Labour, Vol. II.,
pp. 1,525-6).

Similar statistics for Ontario are not available, but it may, I think, fairly be
assumed that the great bulk of the accidents for which compensation would be
payable under the proposed law will incapacitate the workman for short periods --
84 per cent probably for less than fourteen weeks -- and that the fatal accidents
and those causing permanent disability, total and partial, will be comparatively
few. If this assumption is warranted there would appear to be not only no
reasonable ground for the apprehension of the Association that the employers will
be unduly burdened with payments for compensation continuing during the lives
of permanently injured workmen, but it is certain that under the proposed law as to
the vast majority of accidents in every case in which there could be recovery at
common law or under the Workmen's Compensation for Injuries Act, the
workman will be worse off than he is at present, and his loss will be a direct gain
to the employer, amounting annually to a very large sum.

My conclusion is that for all these reasons there is no valid ground for the
objections of the Association to the scale of compensation which I have proposed.

I have, however, upon further consideration come to the conclusion that as the
purpose of the proposed law is to protect the wage earner there is no reason why
highly paid managers and superintendents of establishments, to which Part I is
applicable, should be entitled to compensation out of the accident fund to an
amount greater than the highest paid wage earner would be entitled to receive, and
I therefore recommend that the draft bill be amended by adding the following sub-
section 1 of section 39:

"But not so as to exceed in any case the rate of $2,000 per annum."
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If no such limit is prescribed the result would be that the small employer, in the
case of an accident happening in another establishment to a highly paid official,
would be unduly burdened. I propose $2,000 as the limit because that sum is
probably the maximum amount earned in a year by the highest paid wage earner.

The only remaining provision of the draft bill to which I shall refer is section 68,
which provides for a contribution by the Province to assist in defraying the
expenses incurred in the administration of the act. I have not ventured to suggest
what this contribution should be but, in my judgment, it should be a substantial
one. The effect of the proposed law will be to relieve the community from the
burden of maintaining injured workmen and their dependants in cases in which
under the operation of the existing law they are without remedy, and by the
transfer from the courts to the Board of the determination of claims for
compensation, which will lessen very much the cost of the administration of
justice.

There is one matter which should be provided for for which provision has not been
made in my draft bill. No provision is made for contribution by employers in the
industries mentioned in schedule 2 towards defraying the cost of administration.
This was an oversight, and I recommend that a section be added to the bill
providing that "the employers in industries for the time being embraced in
schedule 2 shall pay the Board such proportion of the expenses of the Board in the
administration of this part as the Board may deem just and determine, and the sum
payable by them shall be apportioned between such employers and assessed and
levied upon them in like manner as in the case of assessments for contributions to
the accident fund, and all the provisions of this part as to assessments shall apply
mutatis mutandis to assessments made under the authority of this section."

It is the purpose of my draft bill to empower the Board in determining the
proportions of the contributions to be made to the accident fund by employers to
have regard to the hazard of each industry, and to fix the proportions of the
assessments to be borne by the employer accordingly, and not to require that the
proportions for each class or sub-class should be uniform; and also to permit the
Board, if in its opinion the character of any class of industry justifies that being
done, to require a larger contribution to the reserve fund by the employers in any
such class than is required from employers in other classes.

The bill as drafted will, I think, accomplish this purpose, but if any doubt is
entertained as to it, the bill can be amended by the addition of a section expressly
so declaring.

I may be permitted to say, in conclusion, as the United States Commissioners said
with reference to the bill drafted by them, that I submit the proposed law "not
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believing that it is the most perfect measure which could be devised nor the last
word which can be said upon the subject, but as the result of careful investigation
and the best thought of the Commission and as constituting at least a step in the
direction of a just, reasonable, and practicable solution of the problem with which
it deals."

I regret that some of its provisions do not commend themselves to the judgment of
the Canadian Manufacturers Association, and on that account I have, since my last
interim report, again carefully and anxiously considered those which are objected
to and the objections that are urged against them, as well as the provisions of the
Association's alternative proposition, but have seen no reason for doubting the
correctness of the conclusion to which I had come, the results of which are
embodied in the draft bill.

In these days of social and industrial unrest it is, in my judgment, of the gravest
importance to the community that every proved injustice to any section or class
resulting from bad or unfair laws should be promptly removed by the enactment of
remedial legislation and I do not doubt that the country whose Legislature is quick
to discern and prompt to remove injustice will enjoy, and that deservedly, the
blessing of industrial peace and freedom from social unrest. Half measures which
mitigate but do not remove injustice are, in my judgment, to be avoided. That the
existing law inflicts injustice on the workingman is admitted by all. From that
injustice he has long suffered, and it would, in my judgment, be the gravest
mistake if questions as to the scope and character of the proposed remedial
legislation were to be determined, not by a consideration of what is just to the
workingman, but of what is the least he can be put off with; or if the Legislature
were to be deterred from passing a law designed to do full justice owing to
groundless fears that disaster to the industries of the Province would follow from
the enactment of it.

 All of which is respectfully submitted.  W.R. MEREDITH,  Commissioner.

Dated at Osgoode Hall, Toronto, the 31st day of October, 1913.
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The Meredith Principles                                                                                               Page 2 

     When this review commission was announced and the terms of reference 
made public, I was disappointed because I did not see any room for my historical 
approach to the workers’ compensation system in Ontario. But, then Sir William 
Meredith’s Final Report on Laws Relating To The Liability of Employers To Make 
Compensation To Their Employees For Injuries Received In The Course Of Their 
Employment Which Are In Force In Other Countries, And As To How Far Such 
Laws Are Found To Work Satisfactorily,1 was published on your website and I 
had my entry point into the discussions.  

     This is because in publishing Meredith’s Final Report, it seemed to me that 
you were entertaining discussion/debate on what have come to be known as 
“Meredith’s Principles.” In the course of my research into the Ontario workers’ 
compensation system I have become very familiar with Sir William and the 
content of his Final Report. Without question, this is a seminal document in the 
history of workers’ compensation, not only in Ontario, but throughout Canada and 
in many parts of the world.  

     However, as I am certain you also know, this report was the culmination of a 
process that covered three years – from 1910 to 1913 wherein Meredith gathered 
a great many documents, travelled to the distant shores of England, Belgium and 
France, and listened to and questioned participants in the 27 “Sittings” of his 
Royal Commission. All of these sources of information weaved their way into 
Meredith’s thought processes, his Draft Bill, and his Final Report. 

      As you may also be aware, there is no one version of the Meredith Principles. 
Not surprisingly, they tend to differ according to the organization/group that is 
evoking them. If we look at the websites of a number provincial workers’ 
compensation boards, for example, we will find the Meredith Principles listed as 
no fault, collective liability, security of payment, exclusive jurisdiction, and an 
independent board. (The web site for your Review Commission omits security of 
payment.) Those familiar with the workings of compensation systems will 
understand that this collection of “principles” refer to a system where the 
accidents that take place in workplaces are no one’s fault and that compensation 
to a worker is guaranteed, that injured workers’ benefits are paid from funds 
collected solely from employers who are grouped into classes, that workers can 
not sue their employers for negligence, blatant or otherwise, and that the board 
administering the system is independent of the government and is thus, ideally, 
outside of  direct – and indirect – political influence and pressure.  If we examine 
a recent publication supported by injured workers and a number of their 
organizations,2 the Meredith Principles are listed as no fault, compensation as 
long as the disability lasts, collective liability – employer funded, the Workers’ 
Compensation Board (WCB) as a public, independent organization, and the 

                                                 
1
 Sir William Meredith, Final Report On Laws Relating To The Liability Of Employers To Make 

Compensation To Their Employees For Injuries Received In The Course of Their Employment 
Which Are In Force In Other Countries, And As To How Far Such Law Are Found To Work 
Satisfactorily, Toronto: Queen’s Printer, 1913.  
2 IWHP Bulletin #1, Injured Workers’ Day, June 1, 2006. 
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The Meredith Principles                                                                                                                                  Page 3                                                                          

workers’ compensation claims, adjudication and appeals processes to be non-
adversarial.  

     There is some apparent agreement here: no fault, exclusive jurisdiction, 
collective liability and an independent administrative board. I say apparent 
because, for example, trade unions have been on record since the Meredith 
Royal Commission as opposing the statutory existence of Schedule 2 which, they 
argue, undermines the principle of collective liability while keeping the door open 
to employer abuse, i.e., the challenging of claims.  Not to obfuscate the historical 
record, I am fully aware that some employers and employer organizations 
opposed and still oppose Schedule 2.  

      And, what of the points of difference? Is payment for as long as the disability 
lasts truly one of Meredith’s principles? Is a “public” workers’ compensation 
system another?  And, is a non-adversarial system yet another?  

     How are we to decide which of these principles are Meredith’s principles?  I 
think that even a very careful analysis of the Final Report cannot provide us this 
surety. However, it is my contention that a very careful analysis of the Meredith 
Royal Commission transcripts can indeed shed some light on which version of 
Meredith’s Principles carries greater historical validity, and, thus, more 
contemporary weight. I make this statement because these pages reveal what 
the most salient issues were, who was advocating for what, and, critically, they 
provide a window into the evolution of Meredith’s thinking. For example, what did 
he think about who should pay for the system at the beginning of his Royal 
Commission and what did he believe at the end? In sum and substance, my 
position in this submission is that if we want to understand the salience of the 
Final Report and identify “Meredith’s Principles” as he understood them, then we 
must have a fuller knowledge of the issues on which he had to make decisions. 
The transcripts provide this knowledge.3  

Meredith’s Principles 

     By the end of the 27th sitting, Meredith had heard from 222 witnesses who 
combined to produce 947 pages of written testimony. Twenty-six of these 
individuals appeared on multiple occasions, so that Meredith actually listened to 
and sometimes debated a total of 98 different witnesses. Those appearing most 
often were the principle antagonists: Fred Bancroft, then the Vice President of 
the Trades and Labour Congress who made 22 appearances, and Frank W. 
Wegenast, a young lawyer hired by the Canadian Manufacturers’ Association 
(CMA) to collect materials and press their case before Sir William, who made 23 

                                                 
3
 There a few good treatments of the rise of workmen’s compensation legislation in Ontario. 

Please see, R.C.B. Risk, “’This Nuisance of Legislation’: The Origins of Workers’ Compensation 
in Ontario,”  D.H. Flaherty, ed., Essays In The History of Canadian Law, Volume II,  Toronto: 
University of Toronto Press, 1981:418-491; Michael Piva, “The Workmen’s Compensation 
Movement in Ontario,” Ontario History, 67 (1975): 39-56.  Eric Tucker, “The Law of Employers’ 
Liability in Ontario: The Search For A Theory,” Osgoode Hall Law Journal,, Vol. 22, No. 2 (1981): 
212-280. 
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The Meredith Principles                                                                                               Page 4 

appearances.4 Although Bancroft managed only one less appearance than did 
Wegenast, and even when it is considered that other labour representatives 
made numerous appearances, it is nevertheless the case that in one form or 
another most of the content, and much of the dialogue of Meredith’s Royal 
Commission, was concerned with the CMA’s submission and Wegenast’s 
subsequent elaborations, both on his own and, most interestingly, in response to 
questions and critical comments by Sir William. 

     At the start of the Royal Commission hearings there was agreement among 
all parties that the current law was antiquated and discriminatory towards injured 
workers in that it made it extremely difficult, if not almost impossible, for them to 
receive adequate compensation for workplaces injuries. Simply, the common law 
defences available to employers – the voluntary assumption of risk, common 
employment and contributory negligence – constituted a virtually impassable 
barrier for injured workers who took up their right of action in the courts. This is 
not to say that injured workers never won. Indeed, it was the increasing incidence 
of injured worker court victories with (for the times) notable awards that served as 
one prompt for employers to search for an alternative.  

     The first hurdle was, then, the issue of “fault.” As experience with the 
constitutionality of workmen’s compensation laws in Europe and especially the 
United States illustrated, this could prove to be an intractable problem.5 That is, 
compensation laws in the United States had been passed by local state 
legislatures only to find them challenged and found unconstitutional on the basis 
that they violated private property rights. The solution was a complex one that 
essentially involved separating the law of negligence from accidents via 
acknowledging that the emerging systems of capitalist production had created 
new, and, most importantly, inevitable risks. Such risks, in turn, were bound to 
lead to inevitable accidents. But, if they were inevitable, how could anyone – 
employer or employee, be at fault?   

      Ultimately, “no fault” did not mean that no one was at fault. It meant, rather, 
that injured workers did not have to prove their employers were at fault in order to 
obtain access to compensation, nor did employers have to demonstrate either 
that they were not at fault, or prove, using one of the three common law 
defences, that their employee was at fault. Critically, however, the insertion of “no 
fault” into the accident-injury-compensation equation did not mean guaranteed 
compensation. Meredith wondered aloud on a number of occasions about the 
problems tied in with the clause in the English workmen’s compensation act – 
“arising out of and in the course of employment.” “[T]here will be all sorts of 
trouble,” Sir William stated at one point during the 10th Sitting, “even under this 

                                                 
4
  Frank Wegenast would later become mayor of Brampton from 1914 to 17 and president of 

Brampton Board of Trade from 1917 to 1920. He would also serve as the defence lawyer for 
Dorothea Palmer in 1937-38 who was on trial for distributing birth control information.  
5
 There are many analyses of this issue and how it was overcome in the United States. One of 

the more insightful, is John F. Witt. Accidental Republic: Crippled Workingmen, Destitute Widows, 
And The Remaking of American Law, Cambridge: Harvard University Press, 2004.  
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law in determining where an accident arose, or an occupational disease occurs in 
the course of and arising out of the employment”6). In a later discussion of this 
same issue Meredith used an example of a sailor who is found drowned. “He 
may have gone to the edge of the ship to relieve himself,” Meredith outlined, “and 
fallen overboard, and therefore it would not be under the law. More probably the 
thing referred to happened while he was doing his duty on the boat; but they held 
it was conjecture, and they could not recover.” Meredith’s remedy to such 
problems was to “make both cases prima facie in favour of the workmen; if it 
happens during his employment the onus is upon the employer to show that it did 
not arise in the course of his employment, and if it arises out of the employment 
to have a similar presumption that it arose during the course of employment? … 
Now, if there were such a presumption as I suggest then the burden of proof 
would be shifted, and the employer would have to show that it did not arise out of 
the course of his employment?7  

    As those who work in the field of workers’ compensation today know all too 
well, Meredith’s concerns about this phrase, insofar as it presented new 
obstacles to injured workers obtaining compensation, were well-founded. 
Rejection of claim appeals, both at the Board and tribunal levels, regularly turn 
on determining if the injury and/or disease “arose out of and in the course of 
employment.” 

     In case you think, Mr. Commissioner, that this brief discussion of what we can 
term Meredith’s 1st Principle is not germane to the funding themes of your 
Commission, I would hasten to argue that one of the reasons why all parties 
favoured no fault insurance is that it would cut the costs associated with, in the 
words of Wegenast, “ambulance chasing lawyers” and insurance company 
investigators. In this regard, all Commission participants, save insurance 
company representatives, believed that the money saved would find its way into 
the pockets of injured workers. Getting rid of what Meredith termed “this nuisance 
of litigation” thus  had another hoped-for-benefit: eliminating a source of tense 
and increasing conflict between workers and their employers.  

 

     With agreement on no fault out of the way, what else was at issue? 

     As it evolved the salient questions/issues – those where it was left to Meredith 
to make a decision – were the following. 

∆ Who was going to pay for the system?  

                                                 
6
 Sir William Meredith, Minutes of Evidence, Royal Commission On Laws Relating To The 

Liability Of Employers To Make Compensation To Their Employees For Injuries Received In The 
Course Of Their Employment Which Are In Force In Other Countries, And As To How Far Such 
Laws Are Found To Work Satisfactorily, Volume 1, Toronto: Queen’s Printer: 424. (The “Minutes 
of Evidence” were collected in two volumes coinciding with Sittings 1-11 and 12-27.) 
7
 Meredith, Minutes of Evidence, Vol. 1: 170-71. 
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∆ How was the system to be financed? 

∆ Should workers have to give up their right to sue? 

∆ Who would be covered?  

∆ Would employers be individually or collectively liable? 

∆ How much compensation should injured workers receive? 

∆ How long should injured workers be compensated? 

∆ Would the system be public or private? 

 

Who will pay? 

     As is clearly evident, each of these issues had, in one form or another, an 
economic dimension. Perhaps because this was the case, both Bancroft and 
Wegenast stated in their presentations and in subsequent debates that their 
platforms could not be cherry-picked – one item in their platform was dependent 
on another. Bancroft and the TLC, for example, stated that if they were to give up 
their right to sue they wanted employers to pay full compensation from the day of 
the accident with no earning’s ceiling and for as long as the injury/disability 
lasted.  For Bancroft and his associates in the labour movement, workers paid 
enough with the pain and suffering associated with the injury as well as the 
limitations that may be placed upon the injured worker in terms of future earnings 
and jobs.  

     For their part, the CMA, through Wegenast, were adamant that there be a 
waiting period and that, in addition, injured workers should pay into the system 
an amount that was commensurate with the percentage of workplace injuries for 
which workers were themselves responsible. According to Wegenast, that figure 
was between 25 and 35 percent. Moreover, he argued, workers should contribute 
as this would mitigate against malingering, would maintain their honour (who 
would want something for nothing), and would enlist all workers in the campaign 
for accident prevention. “The whole basis of the compensation system,” 
Wegenast stated as he presented the CMA brief, “ is the improvidence of the 
workmen.”8 As for the length of payments, Wegenast could not fathom a system 
that would pay injured workers for as long as their disabilities lasted, arguing 
strenuously for a ceiling on compensable wages and a termination point for 
benefits.  

     Given these starkly drawn positions, it was left to Meredith to make some 
tough decisions. From the transcripts, it does not appear that Meredith gave 
much thought or credence to labour’s demand for full compensation. During the 

                                                 
8
 Meredith, Minutes of Evidence, Vol. 1: 387. 
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Royal Commission he stated many times that he was going to fashion a law that 
would meet the needs of reasonable people – one that was “fair” to all 
concerned. In reply to Bancroft’s admonition that labour was not going to give up 
the right to sue without “generous” compensation, Meredith replied that he would 
assign what was “fair” and that anything more would “shock the conscience of 
the public.” To Wegenast’s bold statement that his sponsors would not accept 
any bill that did not include worker contributions Meredith replied sternly that 
such a position would leave them out of any further discussions.  

     In the end, as we know, Meredith, agreeing with labour that injured workers 
paid into the system by virtue of their lost wages, lost opportunities and loss of 
enjoyment of life, decided that employers, and employers alone, would fund the 
system. This could stand as the 2nd Meredith Principle.  

 

Payment for how long? 

     Closely related to who was going to pay were the questions of how much and 
how long to pay injured workers? Labour’s position, as mentioned above, was 
clear and unequivocal: full compensation for as long as the disability lasted. For 
their part, the CMA, through Wegenast, put forward the Washington State 
Compensation law as the model to follow in this regard, i.e., it set maximum 
benefit levels for all types of injury, including deaths. “Where the injury is only 
temporary,” Wegenast informed Meredith and other members of the audience, 
“such as the loss of a finger or a hand, the payment is in a lump sum. Where the 
injury is permanent and total there is a sum of $4,000 set aside. Where it is 
permanent but not total there is a less sum set aside, and it is all provided in the 
act.”9  

     Notwithstanding Wegenast’s rather quixotic views of what was, and what was 
not, a “temporary” injury, the attraction of the Washington State law was the 
termination points it stipulated with respect to all forms of injury – both temporary 
and permanent. Even so, Wegenast was careful to couch his support in a note of 
caution. He had done some  “promiscuous inquiry” into the Washington Act, he 
stated, and had to say that he had not found anyone that was dissatisfied with it. 
However, he continued, despite the fact that it had the “largest scale of generous 
benefits of any system in the world the workmen were asking for more, and I 
think that is a condition that we can hardly expect to cope with.”10  

     My reading of the Royal Commission transcripts tells me that Meredith did not 
give much conscious/verbal thought to benefit levels. In fact, it does not appear 
that he put much stock in the benefit levels arguments of any of the witnesses 
who came before him to either advance or critique the various compensation 
laws then in place in the United States, England or in Europe. Tellingly, in the 

                                                 
9
 Meredith, Minutes of Evidence, Vol. 2: 235. 

10
 Meredith, Minutes of Evidence, Vol. 2: 238. 
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face of a heated dispute between Wegenast and Mr. P. Techumseh Sherman, at 
that point Counsel for the National Civic Federation of New York City, about the 
relative merits of the Washington Act, Sir William ended their interchange in the 
following way: “I think it is quite likely, he stated, “we will have to wipe out all 
these experts on both sides and trust to common sense.”11  

     In extracting this statement I am keenly aware of how the phrase “common 
sense” has been politically appropriated in the recent history of Ontario politics. 
In contrast, for Meredith it would seem that “common sense” was what was “fair” 
to one and all. This is certainly how he understood the clauses in his Draft Bill 
relating to the percentage of wages to be compensable, the seven day waiting 
period, the $2000.00 wage ceiling, and payment for as long as the disability 
lasted. To be sure, Meredith did not actually put in percentage figures in his Draft 
Bill; but, during the last two Sittings he did muse that 50 to 55 percent of average 
wages was an appropriate, a reasonable, rate. “I really think it would be better in 
the interests of the workingman,” Meredith stated, “if we started at 50, and not 
make the act unpopular.” Unpopular with whom Bancroft asked? “With the 
general public who have to pay for it,” Meredith replied. “It is not the 
manufacturer who pays, you know. I am paying, although I hope I am not 
influenced by what I contribute.”12 As for the presence of a seven day waiting 
period, Meredith thought it was not only the best argument against the possibility 
of malingering, it provided some buffer for the new Board from being 
overwhelmed with minor claims. Regarding the $2000.00 wage ceiling, it was 
Meredith’s view that any workman earning more than this amount had the 
financial wherewithal to purchase some insurance.  

     Meredith’s decision to pay injured workers for as long as their disabilities 
lasted drew the unmitigated wrath of Wegenast and the CMA. In the 26th and 27th 
Sittings when Meredith’s Draft Bill was discussed, Wegenast was nothing short of 
apoplectic about the levels and duration of benefits outlined in the document. 
“We have not got to the real heart of the bill,” Wegenast stormed. “That is, the 
schedules and the schedule of benefits, but in order to make my own position 
clear I may say that I know the manufacturers and employers of the Province had 
not in view for one moment and had not the remotest idea of any such scale of 
benefits as is proposed in connection with an individual liability… It is scarcely 
conceivable that any Government or any legislature would, under these 
circumstances, deliberately adopt a measure absolutely obnoxious to the bulk of 
the employers of the Province.”13   

     Increasingly exasperated with the take it or leave stance on the part of the 
CMA, Sir William told Wegenast that it was “fallacious to argue because you 
represent eighty-five per cent of the pay-roll you represent eighty-five per cent of 
the employers of this country.” “I am not speaking of the employers numerically 

                                                 
11

 Meredith, Minutes of Evidence, Vol. 2: 236. 
12

 Meredith, Minutes of Evidence, Vol. 2: 532-33. 
13

 Meredith, Minutes of Evidence, Vol. 2: 572. 
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or individually,” Wegenast replied. “I think that is important,” Meredith continued. 
Raising the temper of the discussion, Weganest retorted: “It is not important that 
we should consider the number of employees? Is the Massey Harris Company 
for one moment to be compared with a small concern? “It has no more rights, in 
my judgment, than the smallest concern employing three men,” was Sir William’s 
comeback. “Possibly the individual employer has no more right to vote,” 
Wegenast opined, “but is the interest of that large concern not to be considered 
as more important?” “Not as far as I am concerned,” Meredith finished. “One 
interest is not to be considered in any greater or better light than another interest 
which may be termed a little one-horse shop.14  
 

      In the end, Meredith’s decision on the length of disability payments is directly 
associated with, first, his understanding of the importance of workers giving up 
their right to sue, and, second, his view of the role and purpose of workers’ 
compensation legislation. With regard to the first point, the representatives of 
labour and capital were each very clear in their positions: labour wanted it 
maintained while business stated that if access to compensation was to be 
guaranteed and they were, in their view, going to pay the lion’s share, they 
wanted to make certain that they would not have to pay twice. Hence, no 
worker/employee right of action.  

     As it happened, labour representatives did not push their position too strongly. 
Perhaps this was due to a firm and uniform resolve – every labour representative 
asked by Meredith about giving up this right made the same point about such 
agreement being contingent on a statutory guarantee to secure compensation. 
Perhaps it was due as well to their sense that Meredith shared their belief that 
the common law defences were no longer applicable to the conditions of modern 
production. In the 1st Sitting, for example, Bancroft stated that “modern thought 
has done away” with the idea that “there is any such thing as contributory 
negligence on the part of the employee…[No] man gets hurt today because he 
wants to get a little money…” 15 Two months later, during the 10th Sitting, 
Meredith voiced his own opinions about the remaining two planks in the common 
law defence team. “Was it not a fundamental error,” he asked his witness, Mr. 
Miles Dawson, “to say that a man when entering employment undertook the risks 
of that employment and the risks of the carelessness of his fellow-servant?” The 
fellow-servant rule,” Dawson began his reply, “is a rule that even from the other 
standpoint we would all agree should be modified considerably, if not entirely. 
The assumption of the risk I am not so clear about, your Lordship.”  Picking up on 
this comment, Meredith stated: “When it is compulsory for a man to do work he 
has no choice. He has got to work and no such thing enters his mind that he is 

                                                 
14

 Meredith, Minutes of Evidence, Vol. 2: 552. 
15

 Meredith, Minutes of Evidence, Vol. 1: 145. 
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taking any risk in going into that particular employment, unless it is a very 
hazardous one.”16  

     Finally, perhaps the labour representatives were prepared to jettison a right 
that, until fairly recently, had not proven of much value to workers. In the 3rd 
Sitting held in Cobalt, Meredith found himself in a room packed with miners and 
trade unionists. One of those present was a representative of the miner’s union, 
Mr. Botley. “I agree with Mr. Commissioner,” Botley began, “that it is perhaps one 
of the most important pieces of legislation that was ever proposed in the Province 
of Ontario. We regard it, speaking as a Union, as the thin end of the wedge, and I 
have no hesitation right here in saying that we intend to demand, to ask, for all 
we think that we can possibly get. We consider that we have been labouring for 
years in this country under an injustice in that we have been compelled to work 
for our masters on whatever terms they chose to dictate, in the majority of cases, 
and then when we were injured we had to have recourse to the courts in which 
courts we have no representation whatsoever.”17 After some discussion Botley’s 
message was refreshed by Mr. Maguire, a “blacklisted” miner who informed Sir 
William that while he was not there to talk about the “class struggle,” “as a 
workingman … [he objected[ to those provisos in regard to negligence on the 
part of workingmen, not as a question of the justice or injustice of it, because I 
must confess that the lines of justice and injustice are very largely lost in our 
complicated modern system, but for this reason that these provisos as to the 
negligence on the part of the employer or employee leave the possibility of a law 
suit, and when we get into law we always know who comes out best. We know 
the man with the money and the man with the influence comes out on top, and 
we know the District judge who is supposed to settle this is invariably not a 
member of the working class, but a member of the wealthy class himself, and the 
consequence is—.” At this point Sir William interrupted Maguire and shot back: 
“He is the hardest worker of the lot, the Judge; he works all the time.”18  

     For these reasons, then, labour was prepared to give up the right to sue their 
employers in the event of accident and injury.  From Meredith’s words and 
actions it would appear that he was in agreement about the meaning and the 
significance of the exchange. This is certainly how I would interpret Meredith’s 
comments on this issue to Wegenast . Amidst the CMA representative’s 
complaints about the size of the pensions potentially available to injured workers 
via provisions in the Draft Bill, Meredith stated forcefully: “But it would not be 
reasonable, Mr. Wegenast, to ask the workmen to give up the rights they have 
got now for what a learned judge called less than a mess of pottage.”19    

     Turning to the second point – Meredith’s views regarding the nature and 
purpose of workmen’s compensation legislation – we can find in the pages of the 
Royal Commission instances where Meredith asks the witness before him, as he 

                                                 
16

 Meredith, Minutes of Evidence, Vol. 1: 424. 
17

 Meredith, Minutes of Evidence, Vol. 1: 177 
18

 Meredith, Minutes of Evidence, Vol. 1: 186. 
19

 Meredith, Minutes of Evidence, Vol. 2: 603. 
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did in the case of New York Counselor, Miles Dawson, if a “State insurance 
system [should] cut workers off at 65 just like private insurance?” 20 There is, of 
course, no way of knowing, by itself, what the impact of Dawson’s answer – “if 
State has no pension system, then no” – was on Sir William. What is evident, 
though, is that Meredith’s notion of a workmen’s compensation law being an 
economic and a humanitarian law was part of his orientation from the outset of 
the proceedings. As in his Final Report, in the transcripts there can be found 
instances where Meredith is at some pains to distinguish the “social” nature of 
workmen’s compensation legislation. In the 17th sitting, amidst discussions of 
whether or not to allow for lump sum payments, Meredith interjected:  
 
           “I may say now definitely that I shall not recommend any scheme which 

involves the right to capitalize payments; I mean payments to workmen of 
the capitalized sum. There should be an opportunity in cases where it is 
proper to be done for the board authorizing that, just as there is under the 
British act, but the very basis of this legislation is that it is social, there is 
no use disguising the fact. One of the main objects of it is to prevent 
injured employees and their dependents being made a burden upon the 
public. If you allow the compensation to be paid over in a lump sum it may 
be squandered, and the result brought about which you would seek to 
avoid, and one of the primary objects of the legislation would be 
defeated.”21 

       
     In another discussion on how to finance the new system, Meredith spoke of 
as how if this “was in part social legislation” then perhaps “the Government ought 
to contribute, or that the Province ought to contribute.” And, again, in a somewhat 
tense discussion in the 27th sitting on whether or not pension payments should 
have maximums, Meredith iterated: “I suppose everybody recognizes, at least I 
certainly do, that this Bill is more than a mere compensation to workmen Bill. It is 
social legislation and it is intended to provide for the workman and save the 
community from bearing the burden of his impairment.” Interestingly, Wegenast 
followed this statement with a “Yes.”22 
 
     For Meredith, then, workers’ compensation legislation was social legislation 
that meant looking after injured workers no matter the duration of the payment. 
Importantly, Bancroft went to some lengths to both support and distinguish 
Meredith’s view of the “social” nature of workers’ compensation legislation from 
his own. For Bancroft, it was critical to keep in mind that what they were 
discussing was “accident” not “social insurance.” Workers had a right to accident 
insurance, he stated firmly, by virtue of giving up their right of action. “It seems to 
be the tendency all over the world,” Bancroft informed Sir William, “that the 
burden in Workmen's Compensation should be a direct burden upon the industry. 
Social insurance, sickness, death, invalidity and old age seem a different matter, 

                                                 
20

 Meredith, Minutes of Evidence, Vol. 1: 425. 
21

 Meredith, Minutes of Evidence, Vol. 2: 264-65. 
22

 Meredith, Minutes of Evidence, Vol. 2: 577-78. 
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and, everybody, seems to look at it from the standpoint of contribution… When 
they speak of social insurance they speak of it more as a means whereby the 
workman is covered for sickness, death and old age as well as accident, and 
workmen's compensation deals directly with accidents arising out of and in the 
course of employment. I understand that is what we are considering in Ontario.” 
23  
 
     So, the employer pays and he/she does so because the nature of their 
productive forces make a large proportion of accidents unavoidable, even 
inevitable (this was the “theory of professional risk” expounded by Wegenast), 
and the employer pays for the length of the disability because, as Meredith 
outlined to Wegenast in reply to the latter’s disbelief and frustration about this 
point: “You have injured the man; why should all these problematical things enter 
into it that he might possibly have been injured in some other way if he had not 
been injured in that way? The man was all right until he got hurt in your 
establishment.”24 This would be Meredith’s Principle Number 3.  
 
Financing the system? 
 
     If the employer was to pay and to pay for as long as the disability lasted, how 
were the funds to be raised to make these payments? In other words, how was 
the system to be financed? As it evolved, this issue had three components: 
would benefit payments be paid year to year or would they be capitalized; would 
employers be individually or collectively liable, and, in the discussions on 
collective liability, there was the issue of whether or not all employers would pay 
the same rates.  
 
     It is fair, albeit somewhat disappointing, to say that labour representatives 
were not well prepared and/or well versed on these questions at the beginning of 
the Royal Commission. In fact, as with most other signal issues, they reacted to 
the positions put forward by Wegenast and the wider business and “expert” 
communities. Thus it was the CMA position on the above issues that provided 
the substance for discussion and stirred the pot of debate.  
 
     If the CMA, through Wegenast, was adamant about having workers’ 
contribute, they were equally, if not more, determined that their preferred method 
of financing the system – current cost – should be the one chosen by Meredith 
and the Government. By “current cost” the CMA and Wegenast meant that 
annual assessments would be calculated such that they met annual benefit costs  
– there would be no provision to ensure that benefit payments due to injured 
workers with permanent disabilities, or even those workers with temporary 
injuries which carried over into a new year, were collected. The “current cost” 
method was counterposed to a “capitalized” plan whereby all the costs 
associated with each and every injury would be assessed and collected in the 
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 Meredith, Minutes of Evidence, Vol. 1: 259. 
24

 Meredith, Minutes of Evidence, Vol. 2: 75. 
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year of the accident.  
 
     In light of all the current controversy surrounding the issue of unfunded 
liability, it may be surprising to some present here today that the CMA favoured a 
current cost method of financing the new system.  But, they did - consistently and 
persistently. Indeed, according to Wegenast, no other form of financing the new 
system was acceptable to Ontario’s large employers. They were aware, he 
informed Meredith, that with this form of payment the costs would rise over the 
years – just like they had in the German system. The employers he represented 
did not mind, he told Meredith, that future employers would have to bear the 
costs of accidents today. In fact, as with the German system, the rise in 
compensation costs would – sooner rather than later - spur employers to put 
more resources into accident prevention. It was, thus, a win-win situation: costs 
would be kept manageable for his sponsors and accident prevention would 
become a priority which, of course, was the first workmen’s compensation 
principle of the labour movement.25   
 
     Meredith had trouble with the current cost method from the moment 
Wegenast introduced it until the end of his Royal Commission. On the one hand, 
he could not see how deferring such costs could be justified. Would this not 
unduly burden future employers and maybe prevent some business ventures 
from starting up? On the other hand, he feared that a current cost system would 
fail injured workers in difficult economic times, especially those with permanent 
impairments. As the Commission proceedings wore on, Meredith had pointed 
questions to the expert witnesses, such as Miles Dawson on the relative 
advantages and disadvantages of the current cost and capitalized systems of 
payment. For Dawson, either plan – current cost or capitalization – would work if 
“the State assumes the burden.”  Perhaps to the surprise and consternation of 
Wegenast who had invited him, Mr. S.H. Wolfe, an actuary of the Massachusetts 
Employees Insurance Association, told Meredith that the current cost system 
would not work. He preferred the safer and more logical capitalization method. 
Following this comment Sir William asked Wolfe why ”should we bother about 
costs to future firms under a current cost system as “You and I are living under 
this injustice. Millions are spent to-day and posterity bears the burden. Now, if 
that is universal for all the people why is it unfair to apply it to this particular class 
with regard to the accidents happening this year?”26 “In attempting to distinguish 
between the current cost plan in accident insurance and the assessment plan in 
life insurance,” Wolfe replied, “the advocates of the former lose sight of one very 
important point. The current cost plan is compulsory at the outset, but there is no 
known force which can compel an employer to continue after the cost of 
production reaches the point where he feels that his continuance is no longer 
worth while.” 27 After this interchange Meredith asked Wegenast if he had heard 
anything to shake his faith in the current cost plan?” Wegenast’s answer “No” 
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 Meredith, Minutes of Evidence, Vol. 2: 422. 
26

 Meredith, Minutes of Evidence, Vol. 2: 149. 
27

 Meredith, Minutes of Evidence, Vol. 2: 150. 
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prompted Sir William say: “Your faith must be able to move mountains.”28  
 
      At other points in the proceedings, Meredith and Wegenast debated the 
relative merits/demerits of the current cost system directly.   During the 23rd 
Sitting, Meredith asked Wegenast “why it would be a sound proposition to allow 
you where there is permanent disability or total disability just to make monthly 
payments as you go along.” Meredith stopped Wegenast when the latter started 
to talk about Germany arguing that one cannot compare the two countries: “I do 
not think there is any ground of comparison between Germany and this country, 
or any part of this country,” Sir William noted. “This is a new country; the 
industries are not as permanent as they are in Germany; a man is here to-day 
and gone tomorrow, a fact to be taken into consideration. These things seem to 
me to have a very material bearing on the question of current cost.” “There was 
no justice,” Meredith finished, “in making a man who begins today pay the burden 
that he had no part in creating, either singly or as a member of a group. It is 
something more than sentimental.” 29 
  
     Meredith’s Draft Bill did little to resolve this issue – at least in the minds of the 
members of the CMA. Section 82 read as follows:  
 
           The Board shall on or before ______ day of ____________, 19___, make 

a provisional assessment on the employers in each class of such sum as 
in the opinion of the Board will be sufficient to meet the claims for 
compensation which will be payable by that class during the then calendar 
year, and to provide a reserve fund of such amount as the Board may 
deem necessary to pay the compensation payable in future years in 
respect of claims in that class for accidents happening in that year and 
also to meet the expenses of the Board in the administration of this Part 
for the year.30 

 
     In Meredith’s interpretation, this Section was leaving the issue of current cost 
to the Board.  As Wegenast read it, though, this clause meant mandatory 
capitalization. In a very cross exchange, Meredith and Wegenast each had their 
say. 
 
The Commissioner: Do you mean seriously to say that your clients want to make 
this proposition that that fund shall be at any time left in such a position 
that it will not be adequate to meet the claims upon it, and that it shall be in such 
a position that the employers in after years would be loaded down with greater 
burdens than if they went into the open market and insured themselves? 
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Wegenast : That is not the standpoint from which we are approaching it. 
 
The Commissioner: You are approaching it from no standpoint then. 
 
Wegenast: Surely that puts me in an unfair position. 
 
The Commissioner: I cannot see your position at all. 
 
Wegenast: I am quite willing to go into it. The Board has it in its power 
at any time to assess for any deficiency. We propose it shall have a reserve for 
contingencies, but we propose that it shall not build up a reserve calculated to be 
adequate absolutely to compensate in the future all the accidents in the present. 
 
The Commissioner: There is no such provision in the bill.31 
 
     In “leaving it to the Board” Meredith was perhaps washing his hands of a 
subject that could not be completely and satisfactorily resolved. After all, his 
reference points – workmen’s compensation laws around the world – were all 
relatively new and still far from conclusive in many areas including the optimum 
methods of financing. Moreover, and critically, Meredith understood what he was 
fashioning was something that was “experimental.” Indeed, he had informed 
Wegenast earlier in that day’s discussions that contrary to latter’s fear, his Draft 
Bill would not bring an end “to any further experimentation.” “My dear sir,” 
Meredith stated, “it is all experiment. It is all empirical legislation.”32 
 
     This last point notwithstanding, it remains the case that in deciding on a 
composite form of financing, i.e., current cost plus statutory provisions for the 
maintenance of a reserve fund, Meredith was holding true to his position of “not 
recommend[ing] any system unless I am perfectly satisfied, as far as my 
judgment will carry me, that it is absolutely economically sound; if it were not on 
the balance I would decide against it.”33 What does this mean? It means, I 
believe, that much like Wegenast and Bancroft who at the beginning saw the 
principles in their respective platforms as inextricably intertwined, Meredith, by 
the end of his Royal Commission had brought his social/humanitarian vision of 
workmen’s compensation together with some of the more perplexing economic 
challenges. He did not recommend a pure current cost plan, not because of his 
earlier questions about placing undue burdens on future employers, although that 
played some small part. Rather, he included the controversial – for the CMA - 
reserve fund because he did not trust the current cost method to meet the needs 
of injured workers. To put it into current terminology:  Meredith accepted the 
CMA’s position that it was not necessary to fully fund the system, but he wanted 
to give the new Board the statutory powers to make certain that sufficient funds 
would be available any time they were needed by injured workers.   

                                                 
31

 Meredith, Minutes of Evidence, Vol. 2: 567. 
32

 Meredith, Minutes of Evidence, Vol. 2: 551 
33

 Meredith, Minutes of Evidence, Vol. 2: 406. 

Volume V - Page 39 of 198



The Meredith Principles                                                                                               Page 16 

 
What kind of liability? 
 
     The second component of how the system was to be financed was that of 
collective versus individual liability. At the outset of the Royal Commission labour 
representatives favoured the British system of individual liability whereas the 
CMA and Wegenast came out strongly and uniformly in favour of an all-inclusive 
collective liability. Sensing a changing mood among their British counterparts 
with respect to individual liability, Bancroft and his colleagues altered their 
position very early in the proceedings to that of also favouring collective liability. 
All seemed copasetic.   
 
     The seeming harmony of interests quickly dissolved, however, when 
Canada’s largest – and, arguably really most powerful – employers, the railways, 
let it be known that they were not interested in being included in any way in any 
new workmen’s compensation system. While far from settled in his views on this 
topic when the railroad companies made their position evident, Meredith was 
nevertheless firm in his vision that, with the exception of farm workers and 
domestics - whom he believed the Legislature would never include in any new 
law, all industries and businesses should be included in some form. Hence, when 
the railroad companies altered their position, stating that they would, indeed, be 
favourable to a new law if they could be individually rather that collectively liable, 
Meredith pointed to the possibility of such an arrangement if this difference was 
administrative rather than substantive, i.e., all claims would be handled by the 
Board, the only difference being that each railroad (or any other individually liable 
firm) would pay in full the costs of its own accidents.  
 
    Labour representatives contested this proposed arrangement. According to 
Bancroft, labour representatives had found over the years that it was “very hard 
to get the workmen from big concerns to give evidence in the face of their 
employers, because after all the employer has the last kick.”  As a result, he 
continued, “workers would not feel as free to claim compensation from the 
company as he would from an Industrial Commission that was appointed by the 
Crown and which was a public concern.”34 Along with the fear of making claims, 
there would be, Bancroft stated, the likelihood of such companies contesting 
claims more often and more vigorously than those employers who were 
collectively liable. Meredith disagreed: “What you say might be so if it were in 
heaven that these groups were operating, but I do not know of any human group 
that would be any less inclined to resist payment merely because it paid its 
benefit as a group…As a rule the railways act fairly and liberally; as a rule they 
do not dispute claims.” “Not more than anybody else?” Bancroft questioned. “I do 
not think they do as much” was Meredith’s response. “If they are not any better or 
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not any worse,” Bancroft concluded, “they have no right to be treated differently 
from anybody else.”35   

     The CMA also objected to the establishment of a strand of employers who 
would be individually liable.  One of their arguments was simply that this was a 
way for the railroad companies to keep the money in their pockets longer – 
paying out only as need be. A second, more substantive, point of critique 
involved how the economic advantages associated with collective liability, i.e., 
spreading the risks and thus decreasing the costs, would be undermined if 
significant employers were allowed to stand outside of the collective liability 
umbrella. Importantly, this was also an integral part of the rationale for the CMA’s 
position of having all employers – retail merchants, farmers, and all workers, e.g. 
domestics, covered by the proposed act.  

     It could be argued that the issue of collective liability proved to be the most 
troublesome for Meredith. Here I am not referring to the complex particularities 
associated with how to group industries – by hazard or product; or how to arrive 
at the proper assessment rates, etc..  Rather, at issue was the very principle of 
collective liability itself. In sum, Meredith seemed to have some problems in 
completely expunging the idea of individual culpability. Throughout the course of 
his Royal Commission Meredith returned time and again to the question of 
whether or not a worker, who willfully injured himself, should receive 
compensation? For example, in his discussion with Miles Dawson, Meredith 
wondered: “Suppose you had it demonstrated that a man employed in a powder 
factory had deliberately gone into the factory with a lighted pipe, had blown up 
the factory and that half a dozen men had been killed, and that was all in the 
papers, and you proposed to pay that man if he had his leg broken, a couple of 
thousand dollars.” “Would that not shock the conscience of the people?” he 
wondered.36 In another example, Meredith, queried Mr. J.H. Boyd, a Counselor-
at-Law from Toledo, Ohio, as to the basic principles of a workmen’s 
compensation act. Boyd’s response was that it was “an insurance for the 
workingman and his dependents against economic insecurity arising out of the 
modern wage system.” “As Bismark said,” he continued, “it provides that the 
dependents of persons whose earning power has been interfered with shall not 
be hampered in being able to get a normal training up to a point where they are 
able to support themselves without having to fall back upon private or public 
charity.” 37 Not satisfied with this response, Sir William went on: 
 
The Commissioner: Is it a violation of that principle to take out of the fund for the 
support of the dependents of a man who has brought the injury upon his own 
head by his own misconduct, and perhaps has injured others, as well as his 
employer? 
 
Mr. Boyd: Well, it is consistent with this position, that the dependents are in no 
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way responsible. 
 
The Commissioner: Is that not getting into the region of eleemosynary, rather 
than the economic field? 
 
Mr. Boyd: No, I think not. There is no great evidence to show that workingmen 
injure themselves intentionally.  
 
The Commissioner: I am not putting that case at all.  The case has been put 
once or twice here.  For instance a locomotive engineer – we will assume the 
facts to be as I state them – deliberately with his eyes open, and nothing 
compelling him to do it, passes a signal which says to him to stop.  There is 
another train coming on that track, and the result is that a collision follows and 
half a dozen lives are lost and thousands of dollars of property destroyed. He 
breaks his leg.  Upon what principle is that man entitled to compensation? I can 
understand appealing to the generosity of the public for his dependents who are 
in no way responsible for his act.38  
 
   Boyd’s response - “It is on the ground of the protection of the health, safety and 
general welfare of the public, because his dependents, no matter whether he is 
negligent or not, are in many cases apt to become public charges” - was one that 
would have appealed to Meredith.  
 
     Meredith’s repeated return to instances of individual responsibility and 
turpitude – a reference consistent with the version of liberal individualism 
hegemonic in his day – is, I believe, the bases for the difficulties he had in 
accepting the basic premise of collective liability, i.e., everyone shares the 
economic risks regardless if some actors are worse – even willingly worse – than 
others. In a very heated exchange with the CMA representative’s interpretation of 
the Draft Bill that those employers who did not pay their “insurance premium” 
were to be individually liable, Meredith stated flatly:  “Do not let us get into 
details.” 
 
Mr. Wegenast: That is vital, Mr. Commissioner. 
 
Mr. Commissioner: We are discussing principles. 
 
Mr. Wegenast: I submit it is not fair to suggest that it is a matter of detail. 
 
Mr. Commissioner: Do you mean to say that if a man was liable to contribute to 
the accident fund and refused to pay his premium that he should be saddled 
upon the others in his group? 
 
Mr. Wegenast: I have already suggested that very thing. 
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Mr. Commissioner: What?  
 
Mr. Wegenast: That compensation should be paid at all costs and the individual 
should not be liable, but the liability should fall in every case upon the group 
whether the insurance premium has been collected or not.  
 
Mr. Commissioner:  I think it is a monstrous proposition. 
 
Mr. Wegenast: I am submitting it, and I am submitting it under instructions.  
 
Mr. Commissioner: Supposing the Massey-Harris Company defied this Board 
and said they would not pay, is it your proposition that all the accidents in their 
concern must be compensated out of the fund contributed by the other 
employers? 
 
Mr. Wegenast: Yes. 
 
Mr. Commissioner: I am sorry that is so, because if your objections are all on the 
same basis I do not think that they require very much consideration.39 
 
     We can agree with Meredith here. Simply, and critically, Meredith’s difficulties 
with some aspects of collective liability did not extend, as Wegenast seemed to 
believe, to the rejection of its basic applications. That is, while Meredith’s 
reluctance to completely jettison individual culpability took form in Section 3(b) of 
his Draft Bill, i.e., denying compensation to injured workers when their injury was 
“attributable solely to the serious and willful misconduct of the workman unless 
the injury results in death or serious disablement,” Section 87 stipulated that  
“Where the payments made by the employers in any class are insufficient to 
meet the amount of any assessment upon the employers embraced in it the 
deficiency shall be made up by supplementary assessments upon the employers 
in all the classes…”40 In other words, all employers would be obligated to make 
good for those employers who, for whatever reasons, did not pay their 
assessments. Moreover, Meredith further attenuated his unease with Wegenast’s 
“monstrous proposition” by inserting a provision (Section 72(4)) that where an 
employer had a greater number of accidents or where “in the opinion of the 
Board the ways, works and machinery in any industry are defective, inadequate 
or insufficient the Board may add to the amount of any contribution to the 
accident fund.” 41 In short, Meredith was giving the new Board the authority and 
power to penalize individual employers for poor accident records and faulty 
means of production.  
 
Incentives? 
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     I emphasize penalize” for it is here that we engage the final component of 
Meredith’s workmen’s compensation financial schema. As outlined above, 
Meredith had some issues with the one-for-all, all-for-one theory of collective 
liability proffered by Wegenast.  As also shown above, he addressed his 
objections by providing for penalties for those employers with above average 
accident records and/or with subpar plant. This was a conscious decision on 
Meredith’s part. At different times during the 27 Sittings Meredith listened to the 
assembled experts tell him about the best means of motivating employers to 
better their health and safety standards. According to P. Tecumseh Sherman, for 
example, while penalizing employers might address some of the problems 
associated with poor health and safety practices, one had to be careful “at the 
same time to make the employer who has better conditions feel that he is getting 
a lower rate... [Y]ou want to hold back an inducement to improve,” he related to 
Meredith.  “That is a much more important thing than the penalty; rather than 
falling behind the average you want the industry to get ahead of the average. It is 
something like fire insurance, where, for example if you install a certain 
apparatus in your building you get a lower rate. So in the matter of safety, you 
want to have in each trade all the factors of safety pretty well understood, and 
every time an employer makes an advance you want to make it worth his while in 
the rate.42  
 
     More instructive information came from a Mr. Hinsdale, an actuary invited by 
Wegenast to “answer some of criticisms of the Washington system which have 
been expressed by the men who have appeared here on behalf of the C.P.R. 
and the liability companies.”43 With regard to our present topic, Hinsdale reported 
that only the most hazardous employers were included in the Washington Act 
and that they were grouped – a factor that he believed promoted safety. 
Importantly, he stated, the Washington Act gave the administrators the power to 
raise assessments if the aggregate number of accidents rose in any given class 
of employers. It was this provision, Wegenast pointed out, that precipitated the 
criticism from Tecumseh Sherman that the Washington Act was “an accident 
breeder.”44  
 
     Not surprisingly, Hinsdale did not agree with this complaint. Rather, he 
thought that rates would vary from year to year – sometimes rising, sometimes 
being lower – and if employers were pleased to see the lower rates in one year 
he did not “see why they should be disappointed if in some years they should be 
higher.” More importantly, Hinsdale could “not imagine why an employer who 
finds that his rate is increasing, or who is confronted with a demand for a 
contribution to the fund would not say to himself, ‘what causes all these 
accidents?’ I cannot imagine why he should not immediately want to install every 
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safety device possible, and after he has installed them in his own place, I should 
think that he would require them to be installed in every other place.”45  
 
    I include this detail of Mr. Hinsdale’s thinking as it was almost exactly the 
thinking of Wegenast. It will still be easy to recall the details of his “monstrous 
proposition:” the group pays the costs for all accidents in that group whether or 
not there were economically recalcitrant members of that group. As with 
Hinsdale, the purpose of establishing and enforcing uniform rates within groups 
or classes of employers was that it promoted better accident prevention 
practices.  “You put the different manufacturers of agricultural implements 
together,” Wegenast stated, “and charge them all the same rate and one will say, 
‘Why, we didn't have any accidents and look at that rate, and so-and-so had a lot 
of accidents, why should we pay that rate?’ We are prepared for a good deal of 
irritation amongst our own members, but still, in the popular phrase, they have 
got it coming to them. If one employer has a great many accidents and another 
employer has not there is something wrong…”46 
 
    The CMA proposal was not, then, to reward employers for good accident 
prevention measures; rather, their position was to provoke action by making the 
members in any given class or group feel the economic pain caused by other 
members in that class or group. Collective liability was collective liability. If the 
employers with the poor/bad accident cost records refused to remedy their 
practices, it was the CMA’s recommendation to Meredith that they be inspected 
and sanctioned by Safety Association inspectors that they proposed would be 
established by the new act and funded by the government.  
 
    In Section 97 of his Draft Bill Meredith did provide for the establishment of 
employer associations geared towards accident prevention and for the part or 
whole payment of experts or inspectors of these associations if they “sufficiently 
represent[ed] the employers in the industries represented in the class…”47 He did 
not, however, give these experts or inspectors the powers the CMA and 
Wegenast had desired, i.e., to enforce Association rules and provincial safety 
standards.  That he did not do so was attributable to his stance that such was the 
role and responsibility of the existing factory inspectorate who held that authority 
via provincial statute. In short, for Meredith, factory inspection was a public not a 
private concern.   
 
     In the final analysis, the system was to be financed via assessments from 
employers grouped into classes by products produced with possible sub-
classifications designed to accommodate varying degrees of hazards within 
those classes. This was the collective liability schema demanded by the CMA. 
What Meredith added to it were penalties for poor performers. This would be the 
4th Meredith Principle.  
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What kind of Board? 
 
     Turning to the topic of public versus private, there was never much question 
but that the new system would be a “public” one. Labour wanted it. According to 
Joseph Gibbons, one of the labour representatives and Bancroft’s principle 
sidekick, the great advantage of “State insurance is that unlike “the insurance 
companies that are not in business for their health … the State is not there to 
make a profit. I have no doubt that if they found that the scale were too high they 
could adjust them, and it would be insurance at cost to both parties. I think that is 
the advantage of State insurance.”48 Employers, with the recent successful 
history of public power in Ontario, wanted it. And, given his “prejudice” against 
“these accident companies, pure accident. They put insurance on you and 
charge you a premium of so much a thousand for a number of years, and when 
you happen to reach a particular age not only does your premium go but the 
whole of your insurance goes, and they won’t carry you at all”49 – Meredith 
wanted it. Where they had their work cut out for them was in, first, calming the 
fears of some business spokesmen that a state workmen’s compensation system 
was both socialist and bound to fail; and, second, figuring out how its 
“independence” would be assured.  
 
     With regard to the first issue, Meredith was “jarred” by a miner in Cobalt who 
“seem[ed] to indicate that he believes that war between the employer and 
employee is a natural condition, and apparently a condition that he does not see 
much harm in. Now, I think that is a most terrible state of things.”50 He was even 
more taken aback, however, by representatives of farmers and retail merchants 
who saw any form of state workmen’s compensation as synonymous with 
socialism. Mr. Gordon Waldron, a barrister, appeared before Meredith early in 
the Royal Commission with a warning that the farmers did not want this “class 
legislation” that they were hearing about. “You see socialistic ideas are 
propagated and they work out in these assertions which you gentlemen make in 
a way which shocks me,” he said, “not only as a representative of the farmers but 
as a member of society. I saw it in the papers and I was amazed that Ontario 
was listening to statements such these. We have heard them made by socialists 
in Paris and in Berlin, but to find here in Ontario men are saying that they 
demand to be relieved of what everybody else must put up with, is surprising.”51 
 
     Meredith heard similar opinions and fears a bit later in the Commission 
proceedings from a Mr. E.M. Trowern, who put himself forward as a 
representative of the Retail Merchant’s Association. He had heard, he told Sir 
William, that the Act “shall cover all employments and all the employees of the 
Province. Of course that takes in salesmen as well as saleswomen and clerks. 
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Then it says that compensation shall be given for all injuries received arising out 
of and in the course of employment. That is pretty sweeping. Then that 
compensation shall be given to those who are disabled, or those who receive 
their injuries arising out or which are the result of being engaged in a specified 
occupation, the said disablement or injuries being regarded in the nature of 
occupational diseases. To my mind that is very sweeping. Then the entire cost of 
compensation shall rest on the employer. That is a little socialistic to my mind… 
Then there shall be State insurance in connection with the compensation act. 
That divides the thing into two classes.”52 
 
     Two things about “State insurance” worried Mr. Trowern: first, it would 
“remove responsibility from the individual” with the result that “you are beginning 
to make that individual careless” and “lots of accidents [are] caused by 
carelessness and negligence;” and, second, “If the Government are not able to 
force those [private insurance] companies to do the right thing, how can they by 
any possible means undertake to operate a thing themselves? That has always 
been to my mind a weak spot in public ownership… If a civic government cannot 
insist upon private corporation living up to a duty that it is supposed to do, and is 
required by its license to do, and is incorporated to do, do you think the 
Government itself can do it?53  
 
     Sir William was quick to dismiss Trowern’s concerns - asking him if he had 
“been awake for the last ten years in Toronto?”54- a not-to-subtle reference to the 
recent spate of municipal ownership initiatives that were operating quite 
successfully. He also informed Trowern that he seemed “to be worse than the 
socialists” as he was against everything. “I am afraid it will be a hard thing to 
meet the views of retailers if you represent them. You seem to be very hard to 
please…You must increase you confidence in your fellow-man; you have no 
confidence in him at all.”55 
 
     This did not mean, however, that Meredith had no concerns with “state 
insurance.”  For one thing, he was not very certain about what it actually was, 
i.e., was state insurance akin to public ownership, as Trowern inferred and 
feared, or, was it state administration? “When you speak of State insurance let us 
see what that means,” Meredith related to Dawson. “It is suggested here that it is 
not State insurance, but the management of the fund by the State - the collection 
of the fund, the adjusting of the claims and the administration of it. I suppose that 
is a form of State insurance.”56  
 
    Satisfied that this was the form of “state insurance” being talked about, and 
sensing an agreement between labour and business that this was not only an 
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acceptable but a highly preferred form, Meredith was free to ruminate on a few of 
his more practical concerns such as how a state administrative board would go 
about collecting funds from employers – would this not require a small army of 
people to go about the province visiting employers and receiving their payments. 
If so, it could well amount to an administrative nightmare. In keeping with his 
concern for the “public” aspect of “state insurance,” Meredith was also worried, 
as his reading of the German system revealed, about the amount of “fraud upon 
the community by dishonest claims.”57 In the end, as with a number of other 
practical issues, e.g., the number and types of people the new board would have 
to hire, Meredith left these issues for the future board to decide.  
 
     A “state insurance” workmen’s compensation system was not necessarily an 
independent workmen’s compensation system. At least, that is what my 
examination of the transcripts reveals. That is, in the discussions about the 
benefits of a state administered system, there were those who voiced their 
concern about how a “public” system could be more susceptible to political 
influence.  
 
     Wegenast headed the list of those who expressed the most concern about the 
autonomy of the future Board. It will be recalled that when Wegenast presented 
the CMA program he stated that if “there is any one point I would like to 
emphasize more than all others it is this, that so far as we are concerned these 
principles and our recommendations are interdependent, mutually dependent. 
We could not support the general proposition if any one of half a dozen or a 
dozen features were altered or were contrary to our ideas of the general 
scheme.” For example, according to Wegenast, their recommendation of a State 
administered system was dependent both on the adoption of the current cost 
plan and “on the adoption of our recommendation with regard to the personnel of 
the Commission.” “In popular parlance,” Meredith replied, “you want the earth 
and a little more. Do you want to name the Commission?58 
 
     Wegenast’s answer that the CMA did not wish to name the Commission is a 
topic we will revisit later. “It is a delicate subject to discuss,” Wegenast said, “but 
my instructions are to place our views before you in such a way that there can be 
no mistake as to what they are. Our idea is that the Commission should in the 
first place be removed as far as possible from partisan influence.” Once again 
Meredith’s response bordered on the sarcastic:  Where is it going to live? In 
heaven?” “ We say as far as possible," Wegenast replied. “We know there are 
Commissions in this country that are outside of politics, to use a popular 
expression. We know there are Commissions that are not outside of politics. We 
desire without analysing terms too closely to have this Commission outside of 
politics. I state in my brief it should be independent of the Executive, as 
independent I may say as the judiciary.59 

                                                 
57

 Meredith, Minutes of Evidence, Vol. 1: 210. 
58

 Meredith, Minutes of Evidence, Vol. 2: 86. 
59

 Ibid. 

Volume V - Page 48 of 198



The Meredith Principles                                                                                                                                  Page 25                                                                          

 
     Sir William’s somewhat caustic responses to Wegenast aside, he was alive to 
the issue at hand. After all, before he was the Chief justice of Ontario, and before 
he was appointed to head this Royal Commission, he had been leader of the 
Ontario Conservative Party from 1879 to 1894. Meredith thus understood all too 
well the vicissitudes of formal political party life as well as the twists and turns of 
political winds. In fact, Meredith was no doubt chosen for his then current job as 
Commissioner, in part because of his experience in the area, and but also 
because of his enduring friendship with Premier Sir James Witney. In short, 
Meredith was both knowledgeable and politically connected.  
 
     So, we should assume that Sir William Meredith knew what needed to be 
done to ensure the administrative sovereignty of his new Workmen’s 
Compensation Board. He did this, I think, in two ways. The first was at the level 
of handling claims. Section 60(1) read: 
 
           The Board shall have exclusive jurisdiction to examine into, hear and 

determine all matters and questions arising under this Part and the action 
or decision of the Board thereon shall be final and conclusive and shall not 
be open to question or review in any court and no proceedings by or 
before the Board shall be restrained by injunction, prohibition or other 
processes or proceeding in any court or be removable by certiorari or 
otherwise into any court.60 (40) 

   
The insertion of this clause completed the job of removing workmen’s 
compensation claims from “this nuisance of litigation.” While, as many here will 
be aware, embedding this type of singular authority in the hands of the WCB 
would ultimately prove so problematic that an independent appeals tribunal was 
established in 1985, at this moment it must have seemed – if I may be allowed 
the pun – the judicious thing to do.  
 
     Two other clauses reinforced the independence of the Board in its day-to-day 
operations. Section 79(1) gave the Board the power to inspect the 
establishments of all employers covered by the Act for the purposes of 
ascertaining their degree of safety, while 79(2) provided for penalties “not 
exceeding $500” if these inspections were hindered and/or obstructed in any 
way. Again, as subsequent developments have demonstrated, both with this and 
the Factory Act inspectorates, such clauses in statutes do not always translate 
into effective forces for improving workplace health and safety or in guarding 
against strong employers and pervasive and systematic political pressures.  
 
     The other level involved a careful stickhandling through the complexities of 
legislative and administrative divisions of labour and authority. At one point in the 
debate on his Draft Bill, Meredith informed Wegenast that he “was entirely 
against” a breakdown that saw the new Board being relegated to the 
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administration of important decisions made by the Legislature, e.g., the setting of 
assessment rates, deciding who or who would not be included in the Act, and 
into which classes industries would be placed. “If this Board is not fit to be 
entrusted with that,” Meredith exclaimed in what was unquestionably an 
exasperated tone, “it is not fit to be entrusted with anything.”61 To be sure, 
Meredith qualified this authority by including in his Draft Bill the provisions that 
such decisions would subject to the review and approval of the Lieutenant-
Governor-In-Council. This was right and necessary, Meredith stated, because the 
Legislature had the legitimate authority over decisions that impacted the wider 
public domain. “The Government of the day … is responsible for the Board,” he 
told Bancroft, “and if the Board is not responsible to public opinion there is a way 
of getting at it.” 62 When Wegenast responded that he did not think the Board 
would want this kind of power, Sir William cautioned him: “It would never do to 
have it the subject of legislation every time; you never could get on with that.”63 
 
     Ultimately, though, Sir William rested his case for the autonomy of the Board 
on the integrity of the people who would run it. A “good board” for Sir William was 
a Board composed of “men who would not be influenced by political 
considerations.” Men, he continued, you could trust as safely as you would 
“twenty judges.”64 In a discussion with Bancroft in the 25th Sitting about how the 
lack of appeal of Board decisions meant that “the constitution of the Board 
becomes of great importance,” Meredith replied in the affirmative: “Of course 
everything depends on the constitution of the Board; if it is a bad Board the whole 
thing will be a failure.”65 Of course, Meredith’s political experience meant that he 
understood these “good men” might need some insulation from the political winds 
that were bound to buffet them about at times.  Consequently, he wrote into his 
Draft Bill that their appointments would be for a period of 10 years, renewable up 
to the age of 75.  
 
     A “public” workmen’s compensation system administered by an autonomous 
Board. One did not work without the other. This would be the 5th Meredith 
Principle. 
 
 
 
Non-Adversarial? 
 
     Current injured workers’ organizations claim that the relationship between 
injured workers and the Workers’ Compensation Boards of the past 20-30 years 
has been characterized by increasing tension and conflict. They point to the 
rising number of claims that are being rejected upon application as stemming 
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from an informal practice they term “starting from no.” As a result the internal 
appeals system is constantly in use as is the independent external tribunal. So, 
too, the various return to work and labour market training policies and programs 
that have been introduced over the last two decades have often pitted injured 
workers against their adjudicators, the various agencies that have been paid 
large sums of money to re-train and re-educate them, and, significantly, their 
employers.   
 
     The legislation that Sir William Meredith was commissioned to research and 
introduce was supposed to fashion legal measures that would eliminate the 
tension and conflict that had developed as a result of the old employer liability 
laws. As we have seen, this was a goal in which all participants were keenly 
interested. As we have also seen, this was thought to be achieved with the 
adoption of the concept of “no fault” that theoretically released injured workers 
from the double helix of proving they were not to blame for their injury accident at 
the same time as they needed to prove that their employers were. Further, it was 
felt that once this legally induced and nurtured acrimony had melted away the 
path would be clear for workers and their employers to join hands in further 
developing their mutual interests in accident prevention. It was to be, to use a 
current phrase, a win-win situation.  
 
     This is not the time or place to address the issue of what has gone wrong. 
Rather, I must try, as I have done with the other subjects, to determine if a non-
adversarial workmen’s compensation system is indeed one of Meredith’s 
Principles. In so doing, the first point that requires emphasis is that Meredith was 
far from naïve. He understood, as we noted above, that defining “no fault” with 
“arising in or out of the course of employment” would give rise to claim 
recognition disputes. The English experience was an emphatic illustration of the 
problems that could and did stem from this seemingly innocuous phrase. He was 
also vaguely aware that within this realm some forms of injury would be more 
troublesome than others when it came to establishing this relationship. At one 
point in the final Sitting Meredith presciently noted that “there are so many 
injuries that a man might sustain that are not easily located. It is difficult perhaps 
in these spinal troubles to tell whether a man is really suffering as he thinks he is, 
or whether it is something else. That is a class of case where it is difficult to get 
at the extent of the injury.”66 During the same Sitting Meredith, in discussions 
about payment for permanent disabilities, signaled, again somewhat presciently, 
that this would be the “difficult ground, the fighting ground.”67 
 
     So, Meredith was aware that his Act would not do away with all disputes. But, 
he did think, I would hold, that his suggested legislation would get at and 
positively alleviate the foundational causes or worker/employer disputes.  
 
     How would this be done? By removing the huge power imbalance that existed 
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between workers and their employers when it came to addressing workplace 
injuries. The introduction of the concept of “no fault” removed the weight of the 
common law defences from one side of the scales of justice – one could almost 
see them adjusting to a more even balance.  In the Royal Commission, labour 
representatives told Sir William, and Sir William listened, that they were 
fundamentally disadvantaged when it came to exercising their right of action. 
Meredith did cite cases where workers had been successful – including in his 
own court. But, it is clear that he nevertheless sympathized with the arguments 
laid out by trade union representatives that the economic and legal resources 
available to injured workers paled in comparison to those available to their 
employers.  
 
     The other way his legislation would address the tensions and conflicts would 
be via the Worker’s Compensation Board. Meredith no doubt believed, correctly 
for the first seven or eight decades anyway, that no fault legislation would for all 
intents and purposes remove employers from front lines of the workmen’s 
compensation system. They might complain about which class they were placed 
into, or their rates of assessment, but the day-to-day adjudication issues would 
be of little or no interest. This development would be of great benefit to injured 
workers who, finally, would have a standing and permanent institution whose 
mandate was to address their claims on an ongoing basis. Unlike having their 
“day in court” where they knew, as Bancroft and other labour representatives 
related, the balance of forces were stacked against them, the Workmen’s 
Compensation Board was there to “Speedily and humanely” give them “justice.” 
 
     A non-adversarial process is the 6th Meredith Principle.  
 
      
Conclusion 
 
     Allow me to turn, finally, to my conclusion.  
 
     To rewind, Meredith was presented with the following questions to address.  
 
∆ Who was going to pay for the system?  

∆ How was the system to be financed? 

∆ Should workers have to give up their right to sue? 

∆ Who would be covered?  

∆ Would employers be individually or collectively liable? 

∆ How much compensation should injured workers receive? 

∆ How long should injured workers be compensated? 
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∆ Would the system be public or private? 

 

     Sir William’s decisions on these questions produced six principles.  
 
No fault. 
 
Employer pays. 
 
Injured workers receive benefits for as long as their disabilities last. 
 
Collective liability. 
 
Public system with independent board. 
 
Non-adversarial.  
 
     In my view, this is the list that should appear on the website of the Workplace 
Safety and Insurance Board and thus be the guiding principles of this 
Commission.  
 
     As my finish, I want to spend a bit more time on the 5th principle. Meredith’s 
choice of a workmen’s compensation system that was state-administered was 
not, in itself, a controversial decision – at least among the major participants and 
their organizations. Rather, the concerns revolved around how to establish and 
maintain the autonomy of the new board. In the course of the Royal Commission 
there was no stronger advocate for an independent Board than Frank Wegenast, 
the representative of the Canadian Manufacturers’ Association who wanted this 
body to be “outside politics.” Sir William Meredith, an experienced ex-leader of 
the provincial Conservative Party, warned his youthful colleague, that complete 
political independence could only be found in “heaven.” As we outlined, for Sir 
William, the key to autonomy was to find good, honourable men to fill the 
executive positions.  
 
     As it has turned out, the men who filled the executive positions within the 
WCB from 1915 to the 1950s had their autonomy sorely tested. I will use the 
example of merit/experience rating as an illustration.  
 
     The ink was barely dry on the 1915 Act when the CMA came knocking on the 
doors of the WCB asking for the implementation of a merit rating scheme. Recall, 
please, that Justice Meredith had considered the use of incentives and decided 
against them. Nevertheless, merit systems of one form or another operated from 
1917 to 1932 and again from 1933 to 1937. They fell into disuse in the 1940s and 
only to be picked up again in the early 1950s again at the insistence of the 
Ontario chapter of the CMA.  What is significant to point out about these various 
plans is that they were implemented in the face of strong skepticism on the part 
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of the WCB executive members. A few examples are worth noting.  
 
o In a letter dated 19 December 1924, from WCB chairman, Samuel Price to 
E.S.H. Winn, the Chairman of the British Columbia Workmen’s Compensation 
Board,  Price voiced his objections to merit rating. “I really feel that merit rating is 
a pretty difficult and in some ways a rather unsatisfactory matter to deal with,” 
Price wrote. “We have it here in deference to the wishes, or what we believed to 
be the wishes, of a large majority of the employers – I am not sure whether or not 
we would have it really of our own choice.” 68   
 
o In the mid 1930s, a CMA-sponsored “Differential (Preferential) Rating Plan was 
cancelled by the Board Executive when the it worked to the marked disfavor of 
small business. In a memo to, M.M. McBride, Minister of Labour, Mr. John 
Harold, WCB Chairman, explaining why the Board cancelled the plan, Harold 
wrote: “I feel that what I have stated above will show how unjust and inequitable 
this system of Differential (Preferred) Rating has worked out and how 
fundamentally unsound it is as imposed on the principle of collective security. 
The Workmen’s Compensation Act was brought into being as a social measure 
for the benefit of all affected by it. It should remain so and not be treated as a 
thing that can be made use of for the benefit of a certain group of employers 
who, no doubt, are earnestly concerned in accident prevention work but who also 
may be said to have a monetary interest in the matter.”  69 
 
o An unsigned 1947 WCB memo to the Lumberman’s Association laid out his 
problems with merit and demerit rating. “The various attempts under merit and 
demerit rating have all proven to be failures because of the arbitrary taking of 
accident costs as a basis without consideration of the circumstances and have 
no direct relation to the behavior of the employer.” And: “The claim was made 
that the system was justified because of its effects on accident prevention, but a 
review of the results in imposing penalties demonstrated it was most ineffective 
in reaching the employer with bad experience… In a very small percentage of 
penalty charges could it be demonstrated that the plan has operated with any 
effect whatever in hitting the pocket-books of those who had been responsible for 
heavy losses.”70 
 
o An unsigned early 1950s WCB memo to Mr. E. E. Sparrow, Chairman, WCB 
entitled “Canadian Manufacturers’ Association Experience Rating Plan and the 
Background For Its Application.” “Supporters of experience rating still contended, 
of course, that its application would stimulate accident prevention efforts and 
reward the employer who is most active in this field. The latter point is, of course, 
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obviously true but no one has ever demonstrated that the first part of this 
contention will result.” And: “While experience rating is used in other Canadian 
provinces, the purpose for it is largely to interest employers in accident 
prevention work since in these cases the Board has the direct responsibility for 
accident prevention. Here in Ontario, where under Section 115 this responsibility 
is vested in industry, there is some food for thought concerning the advisability of 
undue emphasis on experiencer rating. In other words, is it wise to suggest that 
employers require payment to do a good accident prevention job?” 71 
 
     These documents clearly suggest that the executive members of the WCB did 
not favour the implementation of merit/experience rating plans. These documents 
show that large employers invariably got their way – albeit not always as quickly 
as they hoped.  
 
     This was not the Board independence Meredith envisioned. As opposed to 
the local member of the Legislature who wrote a letter to the Board Chairman on 
behalf of a constituency member who had been injured at work and was having 
some problems with the WCB, such plans institutionally privileged the private 
economic interests of employers over the humanitarian needs of injured workers, 
and, in so doing, violated the “social” and “public” dimensions of his vision. For as 
we will remember, the major purpose of workmen’s compensation legislation was 
to put in place safeguards for workers such that injury would not force them into 
poverty where they would become burdens to their families and their 
communities. Like Mackenzie King’s approach to industrial disputes developed a 
few years after Meredith’s Royal Commission,72 Sir William saw the “public” – 
through the Legislature – as having a distinct role to play. In this vein, recall his 
advice to Fred Bancroft not to insist upon “generous” compensation as that would 
“shock the conscience” of the public. Recall as well his stern comment to 
Wegenast that the public interest was of far greater importance than the interests 
of large companies such as Massey-Harris.  
 
      In an interview I conducted recently with a senior WSIB official I was told that 
during the period 1995 to around 2005 the workers’ compensation system got 
away from doing its job of looking after injured workers. Although this person 
could not, or would not, come right out and say it, the inference was that the 
political agenda of the government of that day – as exemplified in the passage of 
Bill 99 – shifted the ground under the workers’ compensation system from the 
public domain to the private sphere.  Recall that Meredith cautioned Wegenast 
that “It would never do to have… [workmen’s compensation] the subject of 
legislation every time; you never could get on with that.” Recall as well Meredith’s 
exclamation to Wegenast – when the young barrister laid out the CMA plan as a 
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non-negotiable package – “Do you want to name the Commission? And, 
Wegenast said no. Well, that was not quite the truth. In the CMA draft bill 
presented to Meredith the administering board was to be named the “Industrial 
Insurance Commission.”  
 
      As we know, Meredith went on to entitle his Draft Bill a Workmen’s 
Compensation Act and the body to administer it the Workmen’s Compensation 
Board. As a compendium to this you will have read in the Final Report that he did 
not like the insurance term “premium.” He preferred the word/term “assessment.” 
 
     This is because, I think, Meredith understood the public/private divide 
represented by these two words. Meredith saw “assessment” rates being set by 
the WCB, sanctioned by the government of the day, and transferred as benefit 
payments to injured workers – a more or less automatic and guaranteed flow. 
“Premiums,” he understood, are closely associated with private insurance, and, 
as we are all aware, Meredith certainly was, insurance is contingent – maybe you 
will get it, maybe you will not.  
 
    Dr. Arthurs, as the Commissioner of this Funding Review you are a part of a 
public review process. As such, you represent a renewal of the tradition 
established first in 1900 when Justice Mavor73 was asked to examine and report 
on the workmen’s compensation system then in place. This process of public 
inquiry was carried on by Sir William Meredith, Justice W.E. Middleton in 193274, 
Justice Wilfrid D. Roach in 1950,75 and Justice George A. McGillivray in 1967.76 
But this was the last of it. From Justice McGillivray’s Royal Commission forward 
– with the exception of the aborted mid 1990s Royal Commission headed by 
Lynn Williams – all government/WCB sanctioned and paid for reviews of the 
workers’ compensation system have been private – and this includes the early 
1980s reviews by Professor Paul Weiler.77  
 
     So, Mr. Commissioner, you represent a welcome renewal of the public inquiry 
process, and, as such, I believe you have a responsibility to represent the public 
interest – not as economic stakeholders, but taking Meredith’s Principles as your 
touchstone, as a thoughtful and compassionate member of a public that 
understands that while workers’ compensation systems need to be carefully 
managed, they also need to be humanely managed.  
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     Over the past 30 years the Ontario workers’ compensation system has 
forsaken the social/humanitarian heritage bequeathed by Meredith.  Somewhere 
along the line the WCB’s motto – “Justice speedily and humanely rendered” – 
disappeared from the letterhead.  
 
     In Chief Justice Meredith’s era the law was at a crossroads. “Modern” 
industrial times did not fit well with laws that indemnified owners and employers 
at almost any cost. Meredith knew that the industrial, the legal and the social had 
slipped dramatically out of sync. In his Final Report there is a passage which I 
am certain you have heard already and which I am equally certain you will hear 
again.  
 
           In these days of social and industrial unrest it is, in my judgment, of the 

gravest importance to the community that every proved injustice to any 
section or class resulting from bad or unfair laws should be promptly 
removed by the enactment of remedial legislation and I do not doubt that 
the country whose Legislature is quick to discern and prompt to remove 
injustice will enjoy, and that deservedly, the blessing of industrial peace 
and freedom from social unrest. Half measures which mitigate but do not 
remove injustice are, in my judgment, to be avoided.78  

 
    We are at a similar crossroads now. The current workers’ compensation law is 
fundamentally out of sync with Meredith’s Principles.  In formulating his Draft Bill 
Meredith stood up to that group in society who believed that because they were 
the most economically powerful they should get what they wanted.  
 
     I have only one recommendation, Mr. Commissioner: Carpe Diem. 
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ACCESSIBLE LEARNING 

MEDICAL INFORMATION REQUEST FORM 

ATTENTION MEDICAL PROFESSIONAL. This Medical Information Request Form will be used as 
one of the criteria to determine the student's eligibility to receive academic accommodations, 
support services and financial supports at Sheridan College. 

I To Be Completed by the Student: 

Name: ✓,~':.-of--_. £.+v L....._ Student# Date of Hirth: 
(last) (first) -D~a;--/~m_o_n_tl~v}~'ear 

Address: _ _______ _ 
(Street and number) 

Phone: 

l Student Consent for Release of Information: 

(Cit_yJ (Province) (Postal Cude) 

----------~-· hereby authori ✓.e the health practitioner to provide the following information 
to  at Sheridan College for the purposes of obtaining academic accommodations. 

Student Signature Date 

I To Be Completed By Licensed Medical Professional: {Please Print Clearly) 

The following criteria must be met for the determination of a disability. 

!. The student experiences funct'ona l1m:tation(s) due to a health condition. 

2. ·1 he functional limitation ,s · impa in, the student's academic functioning at the post-secondary level. 

/iconfirm that this student has a disability based on a diagnosed health condition according to the criteria 
outlined above. or 

I am monitoring this student's condition to determine a diagnosis. 

Duration of the Disability- Complete 1,2 or 3. ___ ----~ , 

/t. This student has a permanent disability with symptoms that a(c_~ OR recurrent/episodic __ . 

2. This student has a temporary disability v,ith symptoms that are continuou~ _ OR recurrent/episodic_. 

a) A ccornmodations to be provided from ____________ to* __ 

-i 3. This student is being monitored to determine a diagnosis. 

b) Accommodations to he provided from __ _ ____ to' _____ _ 

. ' . : -.•· ~-' -, I ·•'L_• ti,,-

.                                                                                      

September 18, 2018

Paul Taylor
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;\Jcdica·tion 

If the student has been presnibcd medication for this condition,,.whcn is the rnc,.dication lik~').P affect their 

academic functioning negative I)? (Check all that app!)~Orning _,[]Afternoon ...------------EJEvening ON/A 

This student has been my patient for: _131\1ore than 2 years D Less than 2 years O Walk-ln/1'1 Visit 

[ Functional Impact: Current Symptoms of condition and/or medication(s) which may affect academic life. 

i 
I 

Skills/ Abilities r No Impact I 
COGNITION 

Mild 
Impact 

Moderate 
Impact 

,/ 

Severe 
Impact 

Not Sure 

~ Attention I Concentration 

Long-term McmoIL__ V p I I -I 
Short-term Memory i.-- ~ 
Ex:cutiv~ Functioni~g +-------+----- ~ ~ 
Intormat1on Processrng \..,.----""" 

Ability to Manage Distractions - filter out I ~ I I I 
distracting visual and auditory stimuli • 
Judgement- anticipating the impact of one's \ V i [ j 
behaviour on self and others 

PHYSICAL 7 
1---A-tt_e_n~da_n_c_e~/~A~b-s-c-nc-e~fr-o-m--C~'~la-ss-----------,~ I I V 1· 

I 
Stamina (Academic) - ability to complete a full ~·· I 

-- --t ~ 
1 

Stamina (Field \\'ork) - ability to complete a 35 hr -- ✓ j I 
1 ,vork week 1 

Mobility ,/ 

Fine motor 
Ability to sit for a sustained period of time ___ F·---1 -- \,/ ·------1 

Ability to stand for sustained peri()ds _ 1::...,..... 

~ 

SENSORY 
Vision (best corrected): Describe below _--+ ./ 
Hearino (best :orrected): Describe belmv ~ ___ ✓ 

Sneech: Describe below , ...........- l 
SOCIAL/EMOTIONAL 

Appropriate In~class and Grou Work Interactions I___ I f v· I I 
Abili_!l to Perform Class Presentation_s____ L/ 

) Reading Social Cues _____ __ ~- --t= I -==1 
Abi!itv to Manal.!e Stress -dur~ng class ........------- I ___ ] 

' Ability to Manage Stress - during test;> ~------f--- ___ _,_ __ _j 
Effectively Control ~motions .............-- ----+ _ _J 

I Other: ------'-------~-----~ _J 

Additional Comments or Elaboration 

fucli l c:,.,~j C-J.>"'-;:,; '(}- h.J-- ='/J-;3 L-,✓ C' ,:).c~_ Ci dJ, / ·'I- d-s. 
~ <>J -k,~ ,( , . -~ ~ . • • I ~f::~ ~,~,,....,..,,_.,,,---,: $ · ,¥,-(Cl r;;J C / 0~ . I If 

{l...._-t: ._._,::r,._,,,, ~~.....,\-v ~- (\..o_£__WC .-v.1 j ~~ v>'----..J.~r~ 

,±p,j,_" tc, . J.-_.,__,-.d. ·--·--- _ --·-
' 

Ck, I u.. ~ 0~ '--\ 
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Certification of Licensed Medical Professional: 

f\J C'J\~  
Practitioner's First and Last Name 

roiJ  
License and Registration # 

'L~ l 1 . o~. L i 
Date 

Type of Licensed Professional: 

physician 
D Psychiatrist 
• Psychologist 

Si 

Address or Business Stamp: 

 
  

 
  

• Other _________ _ 

Student Consent for Disclosure of Disability Type (to be completed by student AND Medical Professional): 

Disclosure of disability type is required to access some government financial aid opportunities for students with 
disabilities. If you wish to be eligible for these opportunities, you must provide consent for the medical professional 
to disclose your disability type here (NOT a diagnosis). Please note that according to the Ontario Human Rights 
Code, disclosure of a disability type is NOT required to provide academic accommodations. 

I, ________________ , hereby authorize the medical professional to disclose my disability type 
to Accessible Learning at Sheridan College. Disclosure of disability type is required for some government bursaries, 
and by signing here I agree to have this information disclosed to Sheridan College. 

Student Signature: _____________________ _ 

To be completed by the Licensed Medical Professional: 

ffiunctional/Mobility D Autism Spectrum Disorder 
• Impairment 

ffiental Health Disorder D Visual Impairment 

D Hearing Impairment 

D Acquired Brain Injury 

ffittention-Deficit Hyperactivity Disorder/ Attention-Deficit Disorder 

D Other, please specify: _______________ _ 

Please retain a copy of this form in the patient's chart. 
Completed form to be returned by student to Accessible Learning: 

Accessible Learning Accessible Learning Accessible Learning 
Sheridan College (Trafalgar Campus) Sheridan College (Davis Campus) Sheridan College (HMC) 

1430 Trafalgar Road, 7899 McLaughlin Road, 4180 Duke of York Blvd. 
Oakville, Ontario Brampton, Ontario Mississauga, Ontario 

Fax: (905) 815-4102 Fax: (905) 874-4321 Fax: (905) 615-7904 
Tel: (905) 845-9430 ext. 8196 Tel: (905) 459-7533 ext. 5168 Tel: (905) 459-7533 ext. 5737 
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AFFIDAVIT OF JULIE MACFARLANE . 

I, JULIE MACFARLANE, of the City of Windsor, in the Province of Ontario, DO 
SOLEMNLY AFFIRM THAT: 

I.INTRODUCTION 

1. I am a Professor in the Faculty of Law at the University of Windsor, a mediator and dispute 
resolution consultant. I have researched and written extensively on dispute resolution and legal 
practice, and have authored two leading texts and many scholarly articles on this subject. 

2. I have personal and professional knowledge of the matters set forth in this affidavit. 
Except as otherwise indicated, the information below results from a 2012-2013 study ('Study') 
for which I was the Principal Investigator - The National Self-Represented Litigants Project: 
Identifying and Meeting the Needs of Self Represented Litigants, the Final Report of which is 
attached as an exhibit. I believe the facts below to be an accurate and true representation of the 
experience of self-represented litigants ('SRLs') in Canada (Exhibit "A" The National Self
Represented Litigants Project: Identifying and Meeting the Needs of Self-Represented Litigants 
Executive Summary).The Study was supported by grants from the Law Foundation of Ontario, 
the Law Foundation of Alberta, and the Law Foundation of British Columbia/Legal Services 
Society of British Columbia, and aimed to capture all aspects of the experience of SRLs in 
family and civil court. 

3. Two hundred fifty-nine (259) SRLs from three provinces (Alberta, British Columbia and 
Ontario) participated in the Study, providing a wealth of data and resulting in clear trends and 
recommendations for addressing the consequences of increasing numbers of SRLs in both family 
and civil court. 

II.NATIONAL IMPORTANCE OF ACCESS TO JUSTICE FOR SELF-REPRESENTED LITIGANTS 

4. Relying on the results of my Study, I conclude that concrete and meaningful 
accommodation is necessary to meet the needs of individuals who represent themselves in the 
absence of counsel, and in particular to enable them to adequately and appropriately present their 
arguments to the courts. SRLs encounter numerous obstacles as a result of their unfamiliarity with 
court procedures and legal issues, often exacerbated by their emotional state. In light of the large 
and growing number of SRLs (see para. (6) below), I believe this is an issue of public and national 
importance. 

5. Over the past decade, there have been dramatic increases in the numbers of people 
representing themselves in family and civil courts across Canada. In some family courts this 
number now reaches to 80% and is consistently 60-65% at the time of filing ( according to figures 
made available by Alberta Justice, the British Columbia Ministry of Justice, and the Ontario 
Ministry of the Attorney-General in October 2012). 
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6. The same trend is spreading to civil courts, with some lower level civil courts reporting 
more than 70% of litigants as self-represented. In British Columbia in 2011, 80% of litigants in 
small claims court were self-represented at the time of their first court appearance ( according to 
figures made available by the British Columbia Ministry of Justice in October 2012). Other figures 
indicate growth of self-representation in courts of first instance, superior courts and civil appeal 
courts, including the Federal Court of Canada. 

7. My Study' s results indicate that by far the most consistently cited reason for self
representation is the inability to afford to retain, or to continue to retain, legal counsel. 90% of 
SRL study participants, across all three provinces and in both family and civil court, referred in 
some way to financial reasons for representing themselves. The means to afford legal 
representation is out of reach for many Canadians and publicly subsidized services have 
diminished over the same period. 

8. More than half (53%) of SRL study respondents had retained a lawyer at some point in 
their case, either privately or with legal aid. These participants had exhausted their available 
resources. 

9. My Study results indicate that self-representation is not a choice but a last resort or 
necessity for these growing numbers of Canadians. 

10. My Study demonstrates that SRLs face many obstacles and challenges as they attempt, out 
of necessity, to navigate the legal system by themselves. It attests to the psychological, social and 
financial impact of self-representation on many Canadians including individuals who find 
themselves unable to continue with their employment, isolated from family and friends, and 
suffering health consequences from the stress of this experience. Despite the high levels of 
education among study respondents, more than half of whom had a university degree, virtually all 
complained that the system was complex, difficult to understand and for many, literally 
inaccessible. This complaint applied to all aspects of the legal process, from form completion and 
filing to court appearances. 

11. Further to the impact on individual SRLs, there is an impact on their children and especially 
where they are the subject of the dispute (for exampie custody/access, child support). Respondents 
in my Study with minor children frequently described the impact of representing themselves on 
their ability to parent their children, because of both the stress involved and the sheer volume of 
time they needed to spend on preparing their case and making court appearances. In some cases, 
disputes involved Children's Aid Societies who had intervened because of concerns about the 
children. It seems critical that a parent in these circumstances should have the assistance of a 
qualified lawyer or should be given appropriate accommodation and support to ensure that they 
can participate fully and effectively in dispute resolution. This is vital not only to meet their own 
needs but in order that their children do not suffer as a result of a process in which a self
represented parent is disadvantaged in making their arguments and ensuring the appropriate 
outcome for the children. 

12. The influx of SRLs has resulted in judges, especially in family court, dealing with SRLs 
on a daily basis. The challenges and obstacles that SRLs face in accessing justice affect all parts 
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of the justice system, including courts administration and staff, members of the legal profession 
and the Bench. Judges have not historically been trained to deal with SRLs and find some to be 
ill-prepared and extremely emotional. Likewise, court staff are dealing with growing numbers of 
often emotional and sometimes angry SRLs who sometimes do not understand why they 
cannot provide them with greater assistance with their case. There is little consistency among 
courts with many of these challenges being faced on a daily basis. Some judges go out of their way 
to assist SRLs, others feel they must remain at a distance, and yet others are reluctant to engage at 
all with SRLs finding them an irritation and annoyance. Court staff face the almost impossible 
challenge of distinguishing between giving legal information and providing legal advice. These 
and other consequences of the influx of SRLs into the courts are causing instability and confusion 
in the Canadian court system, as it is elsewhere (for example in the United States and the United 
Kingdom). 

13. My Study also indicated that the consistently negative experiences of SRLs 
are eroding public confidence in the Canadian justice system. Many SRLs are able to appraise 
their experiences in a rational and balanced way and reach the conclusion that the justice system 
is "broken". From an SRL perspective, instead of a user-friendly, practical means of resolving 
disputes the courts offer a false promise of "access to justice". My Study shows that many 
Canadians enter the justice system with hopes and expectations of access to justice, but become 
sceptical and cynical as a result of their actual experiences. 

14. I believe that the extent of the impact of the volume of SRLs who are self-represented out 
of necessity on the courts, the individuals themselves, and finally society at large makes this an 
issue of national importance. 

III.JUDICIAL BIAS AGAINST SELF-REPRESENTED LITIGANTS 

15. The influx of SRLs into the family and civil courts has dramatically altered the judicial 
role. Judges, especially in family courts, now find themselves dealing with SRLs as often as with 
lawyers representing clients. According to figures made available by Alberta Justice, the British 
Columbia Ministry of Justice, and the Ontario Ministry of the Attorney-General in October 2012, 
40% to 80% of litigants in family courts are now self-represented). 

16. Judges have not historically dealt with this number of SRLs. Instead of communicating 
with trained legal counsel, they are now frequently dealing with untrained SRLs who are often 
overwhelmed by the court process. This is extremely challenging for the judiciary and some have 
clearly adjusted to this dramatic shift in their role more easily and with more grace and willingness 
than others. 

17. The Study reports numerous instances of perceptions of judicial bias against SRLs. This 
includes lawyers who are representing themselves and describe being treated very differently 
as a SRL than when they appear on behalf of a client. While some SRLs provide descriptions of 
judges trying very hard to be kind to them and assist them, these are greatly outweighed by 
respondent accounts of rudeness and dismissiveness, sometimes bordering on contempt. 
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18. Many SRL study participants reported feeling that the judge did not take them seriously, 
was condescending, appeared to dislike SRLs, or assumed they were unprepared or not credible. 

19. Some of these perceptions of bias stem from unfamiliarity with the legal process - for 
example the fact that they will find themselves before multiple judges who may not have been able 
to read their materials in advance. This was perceived by some study respondents as bias against 
SRLs who commonly complained that the judge appeared to have given materials submitted by 
counsel more serious advance consideration than their own. 

20. While SRL stories of outright "hostility" were far less common than those suggesting 
irritation, impatience or dismissive attitudes, many court staff and service providers confirmed 
speculation that a few judges appear to have adopted a siege-like mentality towards SRLs, treating 
them rudely and harshly. 

21. A very consistent theme among SRLs was that judges seemed to view them as a nuisance 
and an irritation. Repeated advice that they "ought to" retain counsel was accompanied, for many 
SRL study participants, with an implicit or explicit statement that being self-represented was a 
choice, and the fact that they were unrepresented was their "fault". 

22. Moral disapproval of SRLs among judges may stem from the continued assumption that 
individuals who are self-representing are "choosing" this course of action, "rejecting" legal 
counsel, and want to "take on the system". My Study reveals this is rarely the case; financial 
constraints are far more likely to be the real reason why an individual is self-representing ( and 
many will have previously used counsel until they ran out of funds). 

23. Reports by SRLs, court staff and service providers, of poor treatment by judges were 
frequent enough to indicate the existence, in some cases, of judicial bias against SLRs. 

IV.PROCEDURALDIFFICULTIESANDOBSTACLESFORSELF-REPRESENTEDLITIGANTS 

24. As "outsiders" in the legal system, many SRLs consider themselves at a disadvantage 
relative to opposing counsel. The unfamiliar language, procedures and customs of the court leave 
them feeling unable to participate properly. Most SRL study participants had no idea what to 
expect. 

25. SRLs consistently report feeling overwhelmed by four principal tasks/stages in the legal 
process: completing, filing and serving paperwork and forms; participating in the discovery 
process as an SRL; conducting one's own hearing; and realizing that they will have to take further 
steps (primarily collections) to enforce any judgment or court order in their favour. 

26. Self-represented litigants face significant obstacles and procedural difficulties stemming 
from their self-representation. 

27. These obstacles and challenges are exacerbated where SRLs are also persons with 
disabilities (PWDs). Research conducted in 2012 showed that an estimated 3.8 million adult 
Canadians reported being limited in their daily activities due to an impairment. PWDs suffer from 
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various different disabilities, oftentimes these disabilities are not visible which makes them more 
difficult to identify or understand. This causes them additional barriers when they try to navigate 
and participate in the legal system, which means accommodations are necessary. However many 
SRLs with disabilities tell the National Self-Represented Litigants Project that these 
accommodations are not accessible to them, or are denied to them, or are insufficient in leveling 
the playing field. 

28. As a result of these difficulties, perceived judicial bias and the tremendous emotional and 
psychological impact of self-representation, it is clear to me that SRLs and in particular SRLs with 
disabilities experience a significant disadvantage in the Canadian justice system. 

V.EMOTIONAL AND PSYCHOLOGICAL IMPACT OF SELF-REPRESENTATION FOR 
LITIGANTS 

27. SRLs experience significant negative consequences as a result ofrepresenting themselves. 
These include a range of physical and emotional health issues, social isolation, and impacts related 
to depletion of personal funds and instability or loss of employment. 

28. Many SRLs described stress-related consequences of acting as a SRL, including 
depression, sleep disorders, headaches and weight loss. Some SRLs report symptoms similar to 
those characterizing post-traumatic stress disorder, as it is defined in the Diagnostic and Statistical 
Manual of Mental Disorder ( 4th edition). 

29. 17% of SRL Study respondents reported initial confidence, and a sense of optimism that 
they would be able to handle representing themselves. These were more likely to be SRLs with 
higher levels of education (university or college), yet their confidence drained away quickly when 
faced with the reality of the court process, often triggered by difficulties completing application 
forms and understanding the service process. 

30. The majority of SRLs experienced anxiety from the moment they began self-representing. 
These respondents made the decision to self-represent out of necessity without any real sense of 
confidence or optimism, but feeling like they had no choice if they were to continue their case (for 
example over disputed custody and access, or disputed support following divorce). The majority 
of SRL study respondents quickly became overwhelmed by the complexity of the legal process. 
Most SRLs simply have no idea what to expect, or find that their expectations are inaccurate. 

31. Experiences of appearance-related anxiety relate to feeling like an outsider, 
not knowing how to behave in court, whom, how or when to address etc., emotional investment in 
the matter, and disappointed expectations about what "access to justice" means 
(including perceived hostility from the Bench and opposing counsel, and impressions of prejudice 
against SRLs). 

32. Anxiety from an unpleasant or negative court experience is often carried into subsequent 
proceedings, making the hearing process more difficult for all parties as well as the judicial 
officer, and impacting the SRLs overall experience of "access to justice". 

-------- --- -~------~-
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33. In addition to these emotional impacts, SRLs report becoming preoccupied and "fixated" 
on their case, often at the expense of other familial, social and professional responsibilities. Some 
SRLs engaged in family disputes felt that becoming fixated was inevitable and necessary if they 
were to commit the time and energy required to succeed, especially if their matter came to trial. 

34. The scale and frequency of these negative consequences experienced by SRLs in Alberta, 
British Columbia and Ontario represent a social problem that requires attention. It is clear from 
the results of the Study that self-representation has a significant and damaging emotional and 
psychological impact on litigants. 

35. I make this Affidavit in support of Paul Taylor. 

Dr. Julie Macfarlane 
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This is Exhibit "A" referred to in the 
Affidavit of Julit Macfarla

1
~1.. 

Sworn before me, this t( day of rvfj , 2019 

----- ---------
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THE NATIONAL SELF-REPRESENTED LITIGANTS PROJECT: 

Part 1: The study 

1. Methodology 

FINAL REPORT 
Dr Julie Macfarlane 

EXECUTIVE SUMMARY 

The goal of this qualitative study was to develop data on the experience of self
represented litigants in three Canadian provinces: Alberta, British Columbia and 
Ontario. Field sites in each province were used as primary data collection points, but 
SRL respondents also came via social media and from all over each province. In 
addition, service providers ( court staff, duty counsel, pro bono lawyers, staff in 
community agencies working with SRL's) were included in the sample. Most 
respondents (almost 90% of SRL's and 100% of service providers) participated in 
an in-depth personal interview; the remaining 10% of SRL's participated in a focus 
group. 

2. Data sample 

259 SRL's from the three provinces participated in either an in-depth personal 
interview or a focus group. Including follow-up interviews, a total of 283 interviews 
were conducted with SRL's. In addition 107 interviews were conducted with service 
providers (defined above). 

3. SRL demographics 

The characteristics of the SRL sample are broadly representative of the general 
Canadian population. 50% were men and 50% were women. 50% had a university 
degree. 57% reported income of less than $50,000 a year and 40% (the largest 
single group) reported incomes of less than $30,000 a year. 

60% of the SRL were family litigants and 31 % were litigants in civil court (13% in 
small claims and 18% in general civil). 4% were appearing in tribunals (the 
remainder were unassigned). The majority of family SRL's were filed in the divorce 
court (Supreme Court, Queen's Bench or Superior Court) and a smaller number in 
provincial family court. 

Part 2: Decisions over self-representation 

4. Motivations 

By far the most consistently cited reason for self-representation was the inability to 
afford to retain, or to continue to retain, legal counsel. 
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In addition, some SRL respondents were dissatisfied with the legal services that 
they had received earlier in this case when they were represented by counsel. Their 
complaints (in their own words) included: counsel "doing nothing"; counsel not 
interested in settling the case; difficulty finding counsel to take their case; counsel 
not listening or explaining; counsel made mistakes/ was not competent. 

53% of the sample had been represented by counsel earlier in their action. Three 
quarters of these had retained a private lawyer, and the remainder had been legally 
aided, but this was now discontinued. These respondents had exhausted their 
available resources and were often resentful that despite significant expenditures 
on private legal services, they were still not at the end of their action. Past 
experience with legal counsel in an earlier case or legal transaction was not 
dispositive in their decision to self-represent. 

Around one in five SRL respondents expressed a personal determination to take 
their matter forward themselves, as well as acknowledging financial reasons to self
represent. A small number - approximately 10% of the sample - expressed 
confidence from the outset that they could handle their case themselves and saw 
retaining legal counsel as a poor use of resources when relatively little money was 
at stake. 

5. The expectations / experience disconnect 

Some SRL's began with a reasonable sense of confidence; others began with 
trepidation. However within a short time almost all the SRL respondents became 
disillusioned, frustrated, and in some cases overwhelmed by the complexity of their 
case and the amount of time it was consuming. 

Part 3: How SRL's engage with the justice system 

6. SRL's and court forms 

While on-line court forms appear to offer the prospect of enhanced access to justice, 
many forms are complex and difficult to complete, and SRL's often find they have 
made mistakes and omissions. The most common complaints include difficulty 
knowing which form(s) to use; apparently inconsistent information from court 
staff/ judges; difficulty with the language used on forms; and the consequences of 
mistakes which may include adjournments and more wasted time and stress. These 
widespread difficulties result in frustration for SRL's and additional burdens on 
court personnel, including registry staff and judges. 

There has been some progress made towards developing user-friendly and 
simplified court forms, but it is far too little. A number of court staff commented that 
they (and some lawyers) also had difficulty completing complex and lengthy court 
forms and keeping up with constant changes. In her assignment to apply for a 
divorce in the three provinces (The Divorce Applications Project), Kyla Fair also 

------- - ~~----
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found that even with legal training, the forms were confusing, contained 
terminology she did not understand, and required an enormous amount of work and 
concentration. 

Court guides are an important step towards assisting SRL's complete forms and 
understand court procedure but these too are often written in a confusing and 
complex manner. In her "audit" of three sample Court Guides, Cynthia Eagan found 
problems very similar to those highlighted by SRL's regarding court forms (see (7) 
below). 

7. On-line resources for SRL's 

A large amount of the assistance presently made available to SRL's by the courts 
(and some service providers) is in the form of on-line information and related 
technologies ( on-line forms, informational websites, and some video material). New 
initiatives in programming and support for SRL's in both Canada and the United 
States are largely based on the premise that access to the Internet can promote 
access to justice for SRL's. While many of these initiatives are in relatively early 
stages of development, this study suggests there are significant limitations and 
deficiencies to this material. On-line resources usually require some level of 
understanding and knowledge in order to be able to make best use of them. 

SRL's who anticipated that the proliferation of on-line resources would enable them 
to represent themselves successfully became disillusioned and disappointed once 
they began to try to work with what is presently available on-line. In particular, they 
identified the following weaknesses: an emphasis on substantive legal information 
and an absence of information on practical tasks like filing or serving, advice on 
negotiation or a strategy for talking to the other side, presentation techniques, or 
even legal procedure; often directed them to other sites (sometimes with broken 
links) with inconsistent information; and multiplicity of sites with no means of 
differentiating which is the most "legitimate". Cynthia Eagan found many of the 
same problems when she audited a selection of on-line Court Guides (the Court 
Guides Assessment project). Cynthia also highlighted the reading levels of some of 
this material (as high as 13.5), and the heavy use of jargon and unexplained legal 
terms. 

The study data also shows that no matter how complete, comprehensive and user
friendly (standards we are still far from meeting), on-line resources are insufficient 
to meet SRL needs for face-to-face orientation, education and other support. 
Enhanced on-line technologies can be an important component of SRL programming 
- for example the development of sites developed specifically for SRL's making use 
of interactive technology - but cannot provide a complete service. 

----~-~------- ---- -~ 
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8. Legal information for SRL's 

It is clear that many SRL's are eager to access further and better sources oflegal 
information. SRL's in the study frequently described themselves as seeking 
"guidance" rather than "direction". This suggests that the expansion oflegal 
information services ( along with the clarification of the legal information/ legal 
advice distinction, below) has the potential to relieve pressure on more costly public 
legal services such as duty counsel. 

The most common source oflegal information for SRL's are court staff, primarily 
those working at the registry counters but also staff working in court programs such 
as Pro Bono Ontario, FLIC & LinC in Alberta, and the Justice Access Centres in British 
Columbia. These excellent services are not always clearly "signposted" in the 
courthouse or on the courthouse website; as a consequence some SRL's appeared to 
have missed the opportunity to use these programs (this was also a problem for 
mediation services; see below at (9)). SRL's consistently described staff working in 
these locations as the "most helpful" person they encountered during their SRL 
experience. However they also complained about the restrictions on the time and 
scope of information that these staff can offer, because of the limitation on their 
providing "legal advice" (which results in substantial personal discretion, which 
some SRL's are better at exploiting than others) or because of the sheer volume of 
people they are dealing with. 

The distinction between legal information/ legal advice which lies at the heart of the 
job descriptions of staff working on the court counters and in information services is 
consistently complained about by both SRL's and staff, as at best unclear and at 
worst practically unworkable. The present situation places an unfair burden on 
court staff who are required to make constant determinations of how much 
information they can provide to frustrated SRL's. This leads to inconsistent 
applications and creates a barrier between SRL's and certain basic information that 
may be construed as "legal advice". 

Court and agency staff providing legal information to SRL's described an almost 
identical set of frustrations and challenges to SRL respondents. They also accurately 
identified the primary frustrations and challenges of the SRL's. Court and agency 
staff are working under enormous pressure in dealing with the growing SRL 
population and constantly changing court forms and procedures. These are very 
stressful jobs, for which they are often poorly trained and remunerated. 

9. Other support & resources for SRL's 

Service providers universally recognized the frustrations of SRL's as a source of 
pressure on the justice system in general, and on court staff and judicial officers in 
particular. Improving the experience for SRL's by developing low cost support 
services for them has the potential to both improve the efficiency and enhance the 
morale of the entire justice system. SRL's talked about a variety of "non-legal" 
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services that they needed but either were not currently available to them, or did not 
meet their needs. 

SRL's particularly identified the need for orientation and education (aside from legal 
training) to enable them to better anticipate and plan for what is involved in self
representation. While this study did not evaluate the effectiveness of existing 
mandatory education programs ( eg Parenting After Separation, MIPS), it is clear 
that many SRL's are looking for different forms of educational workshops to prepare 
them for the SRL experience. In particular, they are asking for practical tools and 
skills that they can apply in practice. 

SRL's also described a need for one-on-one assistance in the form of "coaching" (eg 
document review, answering questions) which support them in handling their own 
case but also provide checks, as well as moral support. For many SRL's who wish to 
remain in control of their own case, coaching would be an important resource. 

A significant number of SRL's say that they were never offered mediation, and/or do 
not know what it is. This is a clear gap that needs to be urgently addressed (for 
example in educational workshops and better publicity). Some SRL's were nervous 
about participating in mediation, and especially where there was a lawyer 
representing the other side. Some SRL's who were eager to resolve their case 
expressed frustration that the Bench did not put greater pressure on the other side 
to come to mediation. 

At present many SRL's bring friends and/or family members with them to the 
courthouse for moral support, especially on appearance days. There is a great deal 
of confusion and inconsistency surrounding the role of friends or supporters of 
SRL's, as well as the potential for an unrepresented person to being a McKenzie 
friend into the courtroom. This lack of clarity and the wide exercise of discretion by 
some judges is creating resentment and confusion 

Finally, many SRL's do not have access to the types of office facilities that they 
require in order to represent themselves, including printing services, photocopying 
facilities and even computers. Some services are presently provided by counter staff 
(informally) or overburdened court-based programming. 

Part 4: SRL's, Lawyers and Judges 

10. Delivering legal services to SRL's 

This study shows clearly (and consistent with other recent studies) that the primary 
reason for self-representation is financial. Many SRL's find that the legal services 
that they can realistically afford to pay for, and/ or prioritize as an area in which 
they want assistance, are simply not available to them other than in a traditional 
legal services model. Financial retainers and services billed at a rate of $350-400 an 
hour are beyond the means of many Canadians. 53% of the SRL sample who were 
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willing to pay for counsel at first later ran out of funds and/ or exhausted their 
willingness to continue to pay for legal services. 

86% of the SRL sample sought legal counsel, either in the form of private legal 
services of legally aided/ pro bona assistance. SRL's are not saying that they do not 
want lawyers to help them - but that the way in which lawyers are currently 
offering their services does not fit within their budget. Some are also saying that 
they prefer to have more control over the progression of their case and resist the 
traditional assumption of professional control over all aspects of their case. 

Other complaints made consistently by some SRL's who had previously been 
represented in this action included: counsel "doing nothing", and no progress being 
made; counsel being disinterested in settlement possibilities and processes 
(including mediation); counsel not listening to them or consulting them in decision
making; and a sense that their lawyer was insufficiently familiar in the relevant area 
of law to be effective as counsel. A further complaint was that lawyers were not 
truly accountable to the public, and that efforts to question their competence were 
not seen to be taken seriously by the courts or the regulators. 

When asked in interviews what they would ask a lawyer to do for them now, 
assuming that they could be provided with an affordable and competent counsel, a 
few SRL's said that they were no longer interested in working with a lawyer. This 
was usually the result of a negative experience with a legal representative earlier in 
this action rather than a predisposition towards lawyers (there is was virtually no 
correlation between a negative predisposition towards lawyers and self
representation in this case), and their determination now to manage their case 
themselves. Most SRL's stated that they would prefer to have counsel representing 
them if this was affordable, offered them tangible value-for-money as they 
understood this (ie expertise they lacked and the prospect of a better outcome), and 
would allow them to remain in control of major decisions about the direction and 
conclusion of their case. 

While many SRL's appreciated the assistance they received from duty counsel or 
other pro bona legal services, the study also found dissatisfaction with the most 
common model of delivery ie the summary legal advice model. While this model 
works well for some SRL's, others find a time limited opportunity to speak with legal 
counsel leaves them more confused, and even panicked, than before. At the same 
time, court duty counsel models are in serious overload. For both reasons, there is a 
need for reassessment of how to offer the maximum value to the maximum number 
of SRL's via the summary advice model. 

Respondents frequently questioned the limitations placed on the provision of 
assistance by para-legals, especially in relation to family matters. 

Finally, many SRL's sought some type of "unbundled" legal services from legal 
counsel; for example, assistance with document review, writing a letter, or 
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appearing in court. Very few (n=12) were successful in accessing legal services on 
this basis despite a sustained effort. This was perplexing to many respondents, who 
could not afford to pay a traditional retainer and envisaged that they could 
undertake some parts of the necessary work themselves, with assistance. 

11. Court appearances and interactions with judges 

The influx of SRL's into the family and civil courts has dramatically altered the 
judicial role. Judges, especially in family court, now find themselves dealing with 
SRL's as often as with lawyers representing clients. This is a huge sea change that 
some members of the judiciary are clearly adjusting to better than others. The study 
data is replete with SRL descriptions of negative experiences with judges, some of 
which suggest basic incivility and rudeness. There was a consistent complaint that 
judges do not take SRL's "seriously", despite their best efforts to prepare and 
present themselves appropriately to the court. There were some examples of 
judicial interventions - including advice regarding court procedure, coaching on 
presentation, and progress towards settlement - which attracted positive comments 
from SRL's. Other studies show that judges are concerned about showing "favour" 
towards SRL's and find themselves in a difficult position when one side is 
represented by counsel, and the other is not. 

Most SRL's saw numerous judges during the progress of their case, and many 
complained that this created inconsistencies and required them to re-establish their 
credibility at each appearance. Very few SRL's experienced single judge case 
management but those who did were far more satisfied with their overall 
experience. 

There was a very widespread sentiment amoung SRL's that judges are not truly 
accountable and that the current mechanism for bringing forward a complaint 
against a judge is highly protective of the judiciary. 

12. Social impact and consequences 

The study data illustrates a range of negative consequences experienced by SRL's as 
a result of representing themselves. These include depletion of personal funds and 
savings; instability or loss of employment caused by the amount of time required to 
manage their case; social and emotional isolation from friends and family as the case 
becomes increasingly complex and overwhelming; and a myriad of health issues, 
both physical and emotional. 

The scale and frequency of these individually experienced consequences represent a 
social problem on a scale that requires our recognition and attention. The costs are 
as yet unknown. 

Many comments from SRL's highlight a failing faith in the justice system in general, 
and in judicial officers - lawyers, judges - in particular. Some SRL's also recognized 
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the need for system change to accommodate the relatively new and rapidly growing 
phenomenon of self-representation. 

Comments by SRL's about the impact of their experience with the courts were 
consistently corroborated and reinforced in interviews with service providers who 
identified the same or very similar issues, both micro (process and procedure) and 
macro (systemic). 

--- -- ---- ~"---------
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Re Medwid and The Queen in right of Ontario et al.

Indexed as: Medwid v. Ontario

(Ont. H.C.J.)

63 O.R. (2d) 578

[1988] O.J. No. 53

ONTARIO

High Court of Justice

Montgomery J.

January 22, 1988.

 Constitutional law -- Charter of Rights -- Equality rights --

Employees of Sch. 1 employers under workers' compensation

legislation barred from suing other Sch. 1 employers who cause

injury in course of employment -- Employees of Sch. 2 employers

having certain rights of election to sue not available to

employees of Sch. 1 employers -- No denial of equality rights

-- Canadian Charter of Rights and Freedoms, s. 15 -- Workers'

Compensation Act, R.S.O. 1980, c. 539, s. 8(9), (11) -- R.R.O.

1980, Reg. 951.

 The applicant, an employee of S, was injured by the action of

another company, D. Both companies were Sch. 1 employers under

the Workers' Compensation Act, R.S.O. 1980, c. 539. Section

8(9) and (11) removes the right of a Sch. 1 employee to sue

when an injury is caused, in the course of employment, by

another Sch. 1 employer or its employees. R.R.O. 1980, Reg. 951

provides, in Sch. 1, the industries whose employers are liable

to contribute to the accident claims fund. Schedule 2

enumerates the industries whose employers are individually

liable to pay compensation. A right of election to sue other

employees or other employers exists for Sch. 2 employees

injured in the course of their employment. An application for a

declaration that s. 8(9) and (11) and Reg. 951 contravene s. 15
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of the Canadian Charter of Rights and Freedoms was brought.

 

 Held, the application should be dismissed.

 

 The civil right to bring an action in the courts for damages

from personal injury is not a constitutional right protected by

the Charter. Proprietary rights of this sort were purposely

excluded from the Charter's protection. In challenging a law

under s. 15 of the Charter, the challenger must identify the

class of individuals who are alleged to be treated differently

(in this case, employees of Sch. 1 employers); demonstrate

that the class purported to be treated differently from another

class is similarly situated to that other class in relation to

the purposes of the law; and show that the difference in

treatment is discriminatory, in the sense of a pejorative or

invidious purpose or effect of the impugned law. The applicant

was disadvantaged because Sch. 1 employees have no right of

election to sue other employers or other employees, but any

such disadvantage is not so unfair as to be discriminatory

within s. 15 of the Charter. The disadvantage is accompanied by

the advantages of immediate payment of benefits by the Workers'

Compensation Board on a no-fault basis. The disadvantage is

neither invidious nor unfair. Therefore, there is no violation

of s. 15.

 

 

 R. v. Century 21 Ramos Realty Inc. (1987), 58 O.R. (2d) 737,

37 D.L.R. (4th) 649, 32 C.C.C. (3d) 353, 56 C.R. (3d) 150, 29

C.R.R. 320, [1987] 1 C.T.C. 340, 87 D.T.C. 5158; [leave to

appeal to S.C.C. refused 80 N.R. 313;] R. v. Ertel (1987), 35

C.C.C. (3d) 398, 58 C.R. (3d) 252, 20 O.A.C. 257; [leave to

appeal to S.C.C. refused 36 C.C.C. (3d) vi,] apld

 

 Re Budge and Workers' Compensation Board (1987), 42 D.L.R.

(4th) 649, [1987] 6 W.W.R. 217, 80 A.R. 207, 54 Alta. L.R.

(2d) 97, not folld

 

Other cases referred to

 

 Law Society of Upper Canada v. Skapinker (1984), 9 D.L.R.

(4th) 161, 11 C.C.C. (3d) 481, [1984] 1 S.C.R. 357, 8 C.R.R.
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193, 53 N.R. 169; Re Aluminum Co. of Canada and the Queen in

right of Ontario (1986), 55 O.R. (2d) 522, 29 D.L.R. (4th) 583,

25 C.R.R. 50; leave to appeal to Ont. C.A. refused, September

2, 1986; Re Terzian and Workmen's Compensation Board (1983), 42

O.R. (2d) 144, 148 D.L.R. (3d) 380, 6 C.R.R. 212; Ryan v.

Workmen's Compensation Board (1984), 6 O.A.C. 33; leave to

appeal to Ont. C.A. refused, November 26, 1984; Re Williams and

A.-G. Can. (1983), 45 O.R. (2d) 291, 6 D.L.R. (4th) 329; Re

Becker and The Queen in right of Alberta (1983), 148 D.L.R.

(3d) at p. 539, 45 A.R. 37, 7 C.R.R. 232; affd D.L.R. loc.

cit., 27 L.C.R. 321, 45 A.R. 36, 9 C.R.R. 192; Re Workers'

Compensation Board of Nova Scotia and Coastal Rentals, Sales &

Service Ltd. (1983), 12 D.L.R. (4th) 564; Manicom v. County of

Oxford (1985), 52 O.R. (2d) 137, 21 D.L.R. (4th) 611, 34

C.C.L.T. 148, 4 C.P.C. (2d) 113, 20 C.R.R. 44, 30 M.P.L.R. 100;

Re Malartic Hygrade Gold Mines (Canada) Ltd. and Ontario

Securities Com'n (1986), 54 O.R. (2d) 544, 27 D.L.R. (4th) 112,

24 C.R.R. 1; Mirhadizadeh v. Queen in right of Ontario (1986),

57 O.R. (2d) 441, 33 D.L.R. (4th) 314, 13 C.P.C. (2d) 1, 27

C.R.R. 131; Re NKH Ltd. and Township of Verulam (1987), 60 O.R.

(2d) 300, 40 D.L.R. (4th) 306; R. v. Robson (1985), 19

D.L.R. (4th) 112, 19 C.C.C. (3d) 137, 45 C.R. (3d) 68, 15

C.R.R. 236, 31 M.V.R. 220; Smith, Kline & French Laboratories

Ltd. v. A.-G. Can. (1985), 24 D.L.R. (4th) 321, 7 C.P.R. (3d)

145, [1986] 1 F.C. 274, 19 C.R.R. 233; affd 34 D.L.R. (4th)

584, 12 C.P.R. (3d) 385, [1987] 2 F.C. 395, 11 C.I.P.R. 181, 27

C.R.R. 286, 78 N.R. 30; leave to appeal to S.C.C. refused 42

D.L.R. (4th) viii, 79 N.R. 320n; Bertram S. Miller Ltd. v. The

Queen (1986), 31 D.L.R. (4th) 210, 28 C.C.C. (3d) 263, [1986] 3

F.C. 291, 69 N.R. 1; [leave to appeal to S.C.C. refused 75 N.R.

159n;] Piercey v. General Bakeries Ltd. (1986), 31 D.L.R. (4th)

373, 61 Nfld. & P.E.I.R. 147; Reference re Validity of ss. 32

and 34 of the Workers' Compensation Act, 1983 (1987), 44 D.L.R.

(4th) 501, 67 Nfld. & P.E.I.R. 16; R. v. Turpin, Siddiqui

and Clauzel (1987), 36 C.C.C. (3d) 289, 60 C.R. (3d) 63;

DiCarlo v. DiSimone (1982), 39 O.R. (2d) 445, 140 D.L.R. (3d)

477

 

Statutes referred to

 

Canadian Charter of Rights and Freedoms, ss. 1, 15
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Workers' Compensation Act, R.S.O. 1980, c. 539, s. 8(1) (am.

 1982, c. 61, s. 2; 1984, c. 58, s. 5(1)), (9) (am. 1982, c.

 61, s. 2; 1984, c. 58, s. 5(2)), (11) (rep. & sub. 1984, c.

 58, s. 5(3))

Workmen's Compensation Act, 1914, S.O. 1914, c. 25, ss. 9(1)

 (am. 1915, c. 24, s. 4; 1916, c. 31, s. 1), 15 (rep. &

 sub. 1915, c. 24, s. 8)

Workmen's Compensation Amendment Act, 1939, S.O. 1939, c. 54,

 s. 1

 

Rules and regulations referred to

 

Rules of Civil Procedure, O. Reg. 560/84, rule 14.05(3)(d)

R.R.O. 1980, Reg. 951 (Workers' Compensation Act), Sch. 1 (am.

 O. Reg. 253/85, s. 1; O. Reg. 122/87, ss. 1-4), Sch. 2

 

 

 APPLICATION for a declaration that s. 8(9) and (11) and

R.R.O. 1980, Reg. 951 under the Workers' Compensation Act, are

of no force and effect because they contravene s. 15 of the

Canadian Charter of Rights and Freedoms.

 

 

 Richard J. Sommers, Q.C., and Robert Roth, for applicant.

 

 Lorraine Weinrib and Valerie Lawson, for Attorney-General for

Ontario.

 

 Jeff G. Cowan and J. Gregory Richards, for Workers'

Compensation Board.

 

 

 MONTGOMERY J.:-- This is an application pursuant to rule

14.05(3)(d) for a declaration that s. 8(9) and (11) and R.R.O.

1980, Reg. 951, of the Workers' Compensation Act, R.S.O. 1980,

c. 539, are of no force and effect because they infringe s. 15

of the Canadian Charter of Rights and Freedoms.

 

 If these provisions infringe s. 15 of the Charter, can they

be justified pursuant to s. 1 of the Charter?
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The facts

 

 The applicant was employed by Stelco, a Sch. 1 employer.

Toxic fumes escaped from Domtar, another Sch. 1 employer,

injuring the plaintiff. Because both employers are Sch. 1

employers, the right to sue is taken away by s. 8(9) and (11).

The applicant suffered what I consider to be a minor injury on

June 26, 1985. He was only away from work two days. He claimed

compensation benefits from the board. The following benefits

were received:

 

Temporary Total Disability Benefits

 

 2/5ths of a week (i.e. two shifts) at a

weekly rate of $400.22 from June 27, 1985 to

July 1, 1985.

      $160.09

 

Health Care Benefits

 

 Treatment rendered

      $ 37.20

 

  Total:

      $197.29

 

 If the applicant should suffer any further disability or

industrial disease arising from his accident, he will be

entitled to receive additional compensation benefits and

services from the board.

 

 Notwithstanding that the claim is minor the constitutional

issue is significant. Although the applicant has restricted his

application to the differences between Schs. 1 and 2, the basic

question is the legitimacy of taking away a right of action;

this would include the right of action against one's own

employer, whether in Sch. 1 or Sch. 2; on this broader basis,

the issue involves the workers' compensation legislation in all

the provinces, in the two territories, federal legislation and

legislation in other fields.
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 Section 8(1) provides:

 

   8(1) Where an accident arising out of and in the course of

 his employment happens to a worker under such circumstances

 as entitle him or his dependants to an action against some

 person other than his employer, or an executive officer or

 director thereof, the worker or his dependants, if entitled

 to benefits under this Part, may claim such benefits or may

 bring such action.

 

The impugned sections state:

 

   8(9) No employer in Schedule 1 and no worker of an employer

 in Schedule 1 or dependant of such worker has a right of

 action for damages against any employer in Schedule 1 or any

 executive officer or any director or any worker of such

 employer, for an injury for which benefits are payable under

 this Act, where the workers of both employers were in the

 course of their employment at the time of the happening of

 the injury, but, in any case where the Board is satisfied

 that the accident giving rise to the injury was caused by the

 negligence of some other employer or employees in Schedule 1

 or their workers, the Board may direct that the benefits

 awarded in any such case or a proportion of them shall be

 charged against the class or group to which such other

 employer or employers belong and to the accident cost record

 of such individual employer or employers.

 

                           . . . . .

 

   (11) In any action brought by a worker of an employer in

 Schedule 1 or dependant of such worker in any case within

 subsection (1) or maintained by the Board under subsection

 (4) and one or more of the persons found to be at fault or

 negligent is the employer of the worker in Schedule 1 or an

 executive officer or director thereof, or any other employer

 in Schedule 1, or an executive officer or director thereof,

 or any worker of any employer in Schedule 1, no damages,

 contribution or indemnity are recoverable for the portion of

 the loss or damage caused by the fault or negligence of such

 employer of the worker in Schedule 1 or an executive officer
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 or director thereof, or of any other employer in Schedule 1

 or executive officer or director thereof, or of any worker of

 any employer in Schedule 1, and the portion of the loss or

 damage so caused by the fault or negligence of such employer

 of the worker in Schedule 1 or an executive officer or

 director thereof, or of any other employer in Schedule 1 or

 an executive officer or director thereof, or of the worker of

 any employer in Schedule 1, shall be determined although such

 employer or executive officer or director or worker is not a

 party to the action.

 

 Regulation 951 provides in Sch. 1 the industries whose

employers are liable to contribute to the accident claims fund.

 

 Schedule 2 enumerates the industries whose employers are

individually liable to pay compensation and medical aid.

 

 It would be helpful at this point to carefully explore the

history of the legislation.

 

History

 

 On June 30, 1910, the Honourable Sir Wm. Ralph Meredith

C.J.O. was appointed by the then Lieutenant-Governor of Ontario

to inquire into and report on the laws relating to the

liability of employers to make compensation to their employees

for injuries sustained in the course of their employment.

 

 In his Final Report on Laws Relating to the Liability of

Workers, 1913, Chief Justice Meredith noted at p. 3:

 

 (a) the law of Ontario [was] entirely inadequate ... to

 provide just compensation for those employed ... who meet

 with injuries, or suffer from industrial diseases; [and]

 

 (b) under a just law the risks arising from these causes

 should be regarded as risks of the industries and that

 compensation for them should be paid by the industries.

 

 The resulting scheme abolished for the industries to which it

applied, any consideration of fault on the part of anybody,
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either employee or employer. It also abolished for those

industries not covered by Schs. 1 and 2 the concepts of

contributory negligence, common employment and the voluntary

assumption of risk. As the Meredith Report makes clear, the

compensation schemes of many countries were studied. One of the

basic issues was whether responsibility should be individual or

collective. Meredith C.J.O. concluded that the collective

approach was suited to the requirements for most of the

industries in Ontario.

 

 The Act was set up with two schedules. Schedule 1 was to

include the vast bulk of industries and to be operated on a

collective basis. That is, all employers would contribute to a

common fund and all injured employees would have their benefits

paid from that fund. In this manner, payment of compensation

could be assured to the worker no matter how small his employer

and no matter how grave the injury. At the same time, a small

employer would not be bankrupted by having to pay compensation

for the death or permanent disability of his employee, caused

by no fault of that employer.

 

 Schedule 2 employers included railways, shipping and other

industries which either wholly or partially came under federal

jurisdiction; municipalities, school boards and public

utilities which were emanations of the Crown in right of

Ontario with powers of taxation. These entities were to be

individually liable for compensation payable to their

employees. The Meredith Report indicated that workers of

employers comprising Sch. 2 industries were not intended to be

preferred over the workers of employers comprising Sch. 1

industries in respect of the operation of the proposed

compensation law. This intention is stated at p. 8 of the

report:

 

 The inclusion of railways in Schedule 1 was opposed by the

 three principal steam railway companies and by some of the

 other railway companies, and I saw no reason why their wishes

 should not be met if by meeting them the Act would not be

 rendered less beneficial to the employees and no injustice

 would be done to the employers included in the schedule.
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 Affirming this intended effect of the distinction between

industries and employers comprising each of the schedules, the

report continues:

 

 The only difference between the operation of the Act as to

 industries in Schedule 1 and those in Schedule 2, is that

 employers in the former contribute to the accident fund and

 in that way pay collectively the compensation, while

 employers in the latter do not contribute to the accident

 fund but are liable individually for the compensation payable

 to their employees. In other respects the operation of the

 Act is the same in both cases.

 

 The first comprehensive workers' compensation enactment in

Ontario made no distinction in the scope of workers' rights to

pursue legal actions. Workers of employers comprising

industries within either schedule were on equal footing in that

respect. Pursuant to ss. 9(1) and 15 of the Workmen's

Compensation Act, 1914, S.O. 1914, c. 25, the rights of action

of the workers of both Sch. 1 and Sch. 2 employers, and

correspondingly of the family members of such workers, were

preserved as against anyone except the employers of the injured

workers. In other words, all Sch. 1 employees, as well as those

in Sch. 2, had the option in lieu of benefits, of suing anyone

except their own employers for damages resulting from the

wrongful infliction of workplace injuries.

 

 This result was changed by an amendment in 1915 to prohibit

injured workers of Sch. 1 employers from suing any Sch. 1

employer. In the Workmen's Compensation Amendment Act, 1915,

S.O. 1915, c. 24, s. 9 of the original Act was amended to

include a provision which was the predecessor of the current s.

8(9). The provision, which came into effect on January 1, 1915,

the day the original Act came into force, denied the Sch. 1

worker's right of action as against any Sch. 1 employer, not

just his or her own employer.

 

 Subsequent amendments have further extended tort immunity

under Sch. 1. In 1916, the Workmen's Compensation Act, 1916, c.

31, s. 1 [amending s. 9] provided that dependants of Sch. 1

employees were denied the right to sue Sch. 1 employers for
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damages resulting from work-related deaths of those on whom

they depended. In 1939, all employees of Sch. 1 employers were

immunized from suits in tort from work-related injuries to Sch.

1 employees pursuant to the Workmen's Compensation Amendment

Act, 1939, S.O. 1939, c. 54, s. 1. Finally, in 1985, the

Workers' Compensation Amendment Act, 1984, S.O. 1984, c. 58, s.

5 [amending s. 8], insulated executive officers and directors

of Sch. 1 employers from such actions.

 

The Royal Commission reports

 

 The Act was reviewed by four Royal Commissions: Middleton,

1932, Roach, 1950, McGillivray, 1967, and McRuer, 1968. None of

these reports suggest that the inability to sue other employers

in Sch. 1 is a disadvantage or that the ability of Sch. 2

employees to sue other employees or employers is an advantage.

 

 In his 1932 report, Mr. Justice Middleton explained the

distinction between Sch. 1 and Sch. 2 workers at p. 11 of the

report:

 

   Under the statute as it now stands all industries coming

 under the operation of the Act are placed in two schedules.

 In Schedule 1 are placed the great bulk of the industries.

 These are divided into classes and each class is assessed an

 appropriate premium and is made collectively responsible for

 all accidents occurring in industries in that class.

 Industries falling under Schedule 2 on the other hand are

 made individually liable for the compensation to be paid in

 respect of accidents occurring in that industry. The amount

 to be paid by way of compensation is precisely the same as if

 the industry were in Schedule 1. The industries placed in

 this schedule are large industries, each of which is supposed

 to be strong enough to carry its own burden, and each of

 which is vitally interested in accident prevention and in the

 care of the injured, because of the certainty of many

 accidents occurring in every year.

 

He concluded:

 

 At first sight the workman would not appear to be in any way
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 concerned with the question as to whether the industry falls

 under one schedule or the other so long as the payment to him

 is adequately secured. It is admitted that there is no

 complaint upon this score.

 

 Mr. Justice Roach considered the abolition of Sch. 2 at p. 84

of his 1950 report:

 

   Thirty-five years' experience has demonstrated that the

 employees of those industries in Schedule 2 are equally as

 well treated so far as the operations of the Act are

 concerned as the employees of the industries in Schedule 1.

 In the light of that experience and the wishes of the

 employers in Schedule 2 and the contentment of the great

 majority of the employees in the industries in Schedule 2, I

 suggest it would be folly to now begin tampering with the Act

 by either transferring some industries from Schedule 2 to

 Schedule 1 or by entirely eliminating Schedule 2 and

 transferring all its industries to Schedule 1.

 

 In the 1967 report, Mr. Justice McGillivray referred to the

earlier reports in his discussion of Sch. 2 at p. 150:

 

   The concept of collective liability under Schedule 1 was

 adopted in order to provide financial security for both the

 workmen covered by the Act and their employers. Schedule 2

 employers do not include those who might be financially

 ruined by reason of accidents to their employees with the

 resultant loss of compensation which would follow. Indeed,

 Chief Justice Meredith in his report stated, "If it had been

 practical to do so without impairing the efficiency of the

 collective system, I should have preferred to include a

 larger number of industries in Schedule II ..." so that a

 comparison might have been made between the collective and

 individual liability systems. Mr. Justice Roach reported,

 "Thirty-five years' experience has demonstrated that the

 employees in those industries in Schedule 2 are equally as

 well treated, so far as the operations of the Act are

 concerned, as the employees of the industries in Schedule 1".

 

McGillivray J. went on to state:
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   It may be of significance to note that no province, other

 than Ontario, has seen the necessity or advisability of

 establishing two categories of employers, except Alberta

 where Schedule 2 relates only to employees of federal and

 provincial governments and certain Crown corporations.

 

The Act today

 

 (a) The funding scheme

 

 The difference between Schs. 1 and 2 from a funding point of

view is one of collective versus individual responsibility.

Employers in Sch. 1 all contribute to a common fund; they are

responsible on a collective basis and hence immune on a

collective basis. Employers in Sch. 2 are responsible on an

individual basis -- and only for their own employees.

 

 The underlying principle is that anyone who contributes to or

recovers from a fund cannot sue other participants in the fund

or be sued by such participants. In the case of Sch. 1, the

"contributors" are Sch. 1 employers and the "recoverors" are

the Sch. 1 employees. Under Sch. 2, there is an inchoate or

conceptual fund. The "contributors" are the individual Sch. 2

employers and the "recoverors" are the individual Sch. 2

employees. The fund obliges the Sch. 2 employer to pay the

expenses and benefits of the injured Sch. 2 employee. The

participants in the fund consist of the Sch. 2 employer and the

Sch. 2 employee. In the case of either schedule, however, there

is no right of action as between the contributors to and

recoverors from any one fund.

 

 (b) The compensation scheme

 

 The Workers' Compensation Act is based on four fundamental

principles:

 

(a) compensation paid to injured workers without regard to

fault;

 

(b) injured workers should enjoy security of payment;
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(c) administration of the compensation schemes and adjudication

of claims handled by an independent commission, and

 

(d) compensation to injured workers provided quickly without

court proceedings.

 

 Compensation and treatment for accidents on the job or

industrial diseases may include: replacement of lost wages;

permanent disability pensions; benefits to surviving

dependants; provision and payment of health care; physical

rehabilitation centre; vocational rehabilitation services. In

addition, the board sponsors a wide variety of accident

prevention activities and operates the various offices located

throughout the province.

 

 The applicant argues that because a right of election to sue

exists in certain instances to Sch. 2 employees and no such

right exists under Sch. 1, those sections (s. 8(9) and (11)),

contravene s. 15 of the Charter. Section 15 provides:

 

   15(1) Every individual is equal before and under the law

 and has the right to the equal protection and equal benefit

 of the law without discrimination and, in particular, without

 discrimination based on race, national or ethnic origin,

 colour, religion, sex, age or mental or physical disability.

 

   (2) Subsection (1) does not preclude any law, program or

 activity that has as its object the amelioration of

 conditions of disadvantaged individuals or groups including

 those that are disadvantaged because of race, national or

 ethnic origin, colour, religion, sex, age or mental or

 physical disability.

 

 Section 1 provides:

 

   1. The Canadian Charter of Rights and Freedoms guarantees

 the rights and freedoms set out in it subject only to such

 reasonable limits prescribed by law as can be demonstrably

 justified in a free and democratic society.
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 The onus is on the applicant to demonstrate a Charter

infringement: Law Society of Upper Canada v. Skapinker (1984),

9 D.L.R. (4th) 161 at p. 181, 11 C.C.C. (3d) 481, [1984] 1

S.C.R. 357 at p. 383; Re Aluminum Co. of Canada and the Queen

in right of Ontario (1986), 55 O.R. (2d) 522 at p. 532, 29

D.L.R. (4th) 583 at pp. 593-4, 25 C.R.R. 50 (Div. Ct.); leave

to appeal to C.A. refused, September 2, 1986.

 

 The respondents contend that one must look to the purpose of

the legislation.

 

 Before Ontario's first workers' compensation statute came

into force on January 1, 1915, the only workers entitled to

financial recovery for work-related injuries were those who had

arranged private insurance and those who sued successfully for

damages for injuries that resulted entirely from someone else's

fault. Entitlement to compensation was unrelated to the nature

or severity of the accident; workers whose injuries and degrees

of impairment were identical could, and typically did, fare

very differently within that regime. Such discrepancies were,

and are still, perceived to be unfair, not only to the injured

workers, but also to the communities that ultimately must care

for them.

 

 Although disparities in access to compensation for accidental

injury are not unique to work-related injuries, their

manifestation in the work place resulted in unusual hardship,

especially in the years before there was workers' compensation.

Economic necessity compelled people to work long hours, under

conditions more hazardous than they would freely choose and

without any opportunity to provide for their own personal

safety. The physical conditions, equipment and work methods of

the day often increased the likelihood of accidents and

decreased the likelihood of recovery in tort. As many as half

of the work place accidents were found to result from the

hazards of the work place, not from anyone's fault. When an

employer was at fault, he could erect the common law defences

of contributory negligence and voluntary assumption of risk to

insulate himself from liability. Both of those defences, though

available generally, operated with particular harshness in the

work place, because despite the dangers of the work place and
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the work tasks there were no real alternatives open to the

worker. In addition, employers alone could assert the defence

of common employment to neutralize claims based on the fault of

a worker's fellow employees. All of these defences operated as

absolute bars to recovery; all remain part of Ontario law,

except where suppressed or modified by statute. Finally, even

successful worker-plaintiffs had no assurance of meaningful

recovery. Wealthy employers could often exhaust the worker's

resources in a series of appeals. Legal fees and other costs

reduced the amount realized from any award. Impecunious

employers often could not pay the judgments against them. For

slow developing industrial disease claims, workers might find

their employers had gone out of business or disappeared.

 

 Since inception, the aim of Ontario's workers' compensation

scheme has been to correct these harsh disparities in the law's

treatment of injured workers, and to do so in a way that

recognizes the interests of both the injured workers and the

employers. It was expressly designed to ensure that the vast

majority of injured workers and their dependants in Ontario

would receive, promptly and irrespective of fault,

compensation, based on their pre-accident earnings and funded

by the employers as a cost of doing business.

 

 Participating employers, however, also have legitimate

interests that deserve recognition within the scheme. Because

the Act exposes employers to compensation cost in a wider range

of cases than the law before had done, it sets the levels of

compensation payable on this no-fault basis somewhat lower than

the maximum that an employer might owe if sued successfully in

tort. Because different industries, and different

establishments, involve different degrees of work place hazard,

the scheme allocates its costs on the basis of these

industries' and these establishments' accident cost experience.

In order to economize on transaction costs and administration,

the scheme has assigned the task of determining issues of

compensation and liability exclusively to a specialized

tribunal.

 

 It is contended by the board that the acceptance of the

applicant's arguments would bring an abrupt end to the entire
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scheme of workers' compensation as developed over the past 70

years in this province.

 

 The civil right to bring an action in the courts for damages

for personal injury is not a constitutional right which is

protected by the Charter. The applicant argues that this right,

economic and proprietary in nature, is a fundamental right

guaranteed by the Charter. It has been conclusively determined

that proprietary rights of this sort were purposely excluded

from the Charter's protection: see Re Terzian and Workmen's

Compensation Board (1983), 42 O.R. (2d) 144, 148 D.L.R. (3d)

380, 6 C.R.R. 212 (Div. Ct.); Ryan v. Workmen's Compensation

Board (1984), 6 O.A.C. 33 (Div. Ct.); leave to appeal to C.A.

refused, November 26, 1984; Re Williams and A.-G. Can. (1983),

45 O.R. (2d) 291 at p. 296, 6 D.L.R. (4th) 329 at pp. 334-5

(Div. Ct.); Re Becker and The Queen in right of Alberta

(1983), 148 D.L.R. (3d) at p. 539, 45 A.R. 37, 7 C.R.R. 232

(Q.B.); affirmed D.L.R. loc. cit., 27 L.C.R. 321, 45 A.R. 36

(C.A.); Re Workers' Compensation Board of Nova Scotia and

Coastal Rentals, Sales & Service Ltd. (1983), 12 D.L.R. (4th)

564 (N.S.T.D.); Manicom v. County of Oxford (1985), 52 O.R.

(2d) 137 at pp. 145-6, 21 D.L.R. (4th) 611 at pp. 618-9, 34

C.C.L.T. 148 (Div. Ct.); Re Malartic Hygrade Gold Mines

(Canada) Ltd. and Ontario Securities Com'n (1986), 54 O.R.

(2d) 544 at pp. 549-50, 27 D.L.R. (4th) 112 at pp. 117-8, 24

C.R.R. 1 (Div. Ct.); Re Aluminum Co. of Canada and Queen in

right of Ontario, supra, at pp. 529-31 O.R. pp. 591-3 D.L.R.;

Mirhadizadeh v. Queen in right of Ontario (1986), 57 O.R. (2d)

441 at p. 444, 33 D.L.R. (4th) 314 at pp. 316-7, 13 C.P.C. (2d)

1 (H.C.); Re NKH Ltd. and Township of Verulam (1987), 60 O.R.

(2d) 300 at p. 309, 40 D.L.R. (4th) 306 at p. 315 (H.C.); R.

v. Robson (1985), 19 D.L.R. (4th) 112 at pp. 114 and 120, 19

C.C.C. (3d) 137, 45 C.R. (3d) 68 (B.C.C.A.); Smith, Kline

& French Laboratories Ltd. v. A.-G. Can. (1985), 24 D.L.R.

(4th) 321, 7 C.P.R. (3d) 145, [1986] 1 F.C. 274 (F.C.T.D.);

affirmed 34 D.L.R. (4th) 584, 12 C.P.R. (3d) 385, [1987] 2 F.C.

395 (F.C.A.); leave to appeal to S.C.C. refused 42 D.L.R. (4th)

viii, 79 N.R. 320n, and Bertram S. Miller Ltd. v. The Queen

(1986), 31 D.L.R. (4th) 210 at pp. 245-6, 28 C.C.C. (3d)

263, [1986] 3 F.C. 291 at p. 335 (C.A.).
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 The applicant's position is that he does not seek the right

to sue his own employer: only the right to sue third parties.

 

 Strong reliance is placed by the applicant on the case of Re

Budge and Workers' Compensation Board (1987), 42 D.L.R. (4th)

649, [1987] 6 W.W.R. 217, 54 Alta. L.R. (2d) 97 (Q.B.) (Budge

No. 2). The Alta. L.R. headnote states the issue:

 

   The applicant B. sustained injuries when his automobile was

 struck by a rapid transit train. Liability was admitted by

 the defendant city. The Workers' Compensation Board

 subsequently concluded that B. was entitled to compensation

 under the Workers' Compensation Act. B. and his wife

 commenced an action against the city and the driver of the

 train, applied for certiorari to quash the board's decision,

 and sought leave to proceed with their action on the grounds

 that the board had conducted itself in a manner that

 constituted a denial of natural justice and that s. 18 of the

 Workers' Compensation Act offended s. 7 of the Charter.

 Section 18 bars the bringing of an action, in certain

 situations, by a worker who is injured and is entitled to

 compensation. Their application was dismissed, and on appeal

 B. proceeded solely on the issue of denial of natural

 justice. The Court of Appeal directed the board to rehear the

 matter or to conduct a new hearing. The board conducted a new

 hearing, chaired by a person who had been present when the

 case was originally heard, and again concluded that B.'s

 injuries had arisen out of and in the course of his

 employment in an industry to which the Workers' Compensation

 Act applied. B. and his wife again sought certiorari,

 relying, inter alia, upon denial of natural justice and ss. 7

 and 15 of the Charter.

 

 Held -- Application for certiorari dismissed; declaration of

 entitlement to pursue civil action granted.

 

Mr. Justice Bracco said at pp. 669-70 D.L.R., pp. 116-18 Alta.

L.R.:

 

   In this case it is not necessary to consider that part of

 s. 18 which prevents an injured worker from suing his co-
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 workers or his employer, for Mr. and Mrs. Budge are not

 attempting to sue Mr. Budge's employer nor any co-worker.

 Rather the Budges are contending that s. 18 goes far beyond

 the initial purpose of Workers' Compensation legislation when

 it bars both Mr. and Mrs. Budge from suing "any employer" or

 "any worker of an employer". It is further contended that

 s. 18 denies to both Mr. and Mrs. Budge equal opportunity to

 pursue their respective claims for redress against their

 tortfeasor. I have earlier indicated that I find that Mr.

 Budge's security of person was violated by the driver of the

 "C" train and the City of Calgary, his employer. It is my

 view that by barring Mr. Budge's claim against the City of

 Calgary and its responsible employee, s. 18 of the Workers'

 Compensation Act discriminates against Mr. Budge and thus

 offends s. 15 of the Charter. In his use of the roadways in

 the City of Calgary and crossing intersections with the "C"

 train routes, he was in exactly the same position as any

 other person using those roadways.

 

   However, s. 18 prevents Mr. Budge from claiming redress for

 all of the injuries and losses that he has and will continue

 to suffer. Because he is a worker, found to be in the course

 of his employment by the Workers' Compensation Board his

 cause of action against the City of Calgary and its employee

 is forever barred. This is so, according to the Act, even

 though Mr. Budge had absolutely no connection with the City

 of Calgary and was in no different position than any other

 person who may have had the same misfortune of being in the

 intersection when the "C" train proceeded to cross that

 intersection against a red traffic signal. It was a purely

 chance encounter. It is my view that s. 18 clearly

 discriminates against Mr. Budge in this case.

 

   It is likewise my view that s. 18 clearly and indisputably

 discriminates against Mrs. Budge. Since the Workers'

 Compensation Act makes no provision for compensation for a

 dependent spouse unless the worker suffers death as result of

 the injury, it surely cannot be argued that there is any

 benefit to the dependent spouse in exchange for the denial of

 her cause of action for loss of consortium pursuant to the

 provisions of the Domestic Relations Act. It is my view that
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 s. 18 clearly discriminates against Mrs. Budge and thus

 offends s. 15 of the Charter.

 

   The question remains, whether the bar as set out in s. 18

 of the Workers' Compensation Act and as it affects both Mr.

 and Mrs. Budge can be demonstrably justified in a free and

 democratic society. The defendant and the intervener

 presented substantial material outlining the history of the

 introduction of Workers' Compensation legislation in the

 various provinces in Canada and the development and extension

 of the initial enactments. It is clear that the history of

 serious difficulties encountered by injured workers roused

 legislatures to enact Workers' Compensation legislation. The

 inclusion of more industries has proceeded over the years,

 but there are still many enterprises and workers who have not

 yet been gathered under the Workers' Compensation Acts'

 umbrella. Although there have been sporadic discussions about

 no-fault insurance in this province and although health care

 is widely accessible, the victims of torts still have the

 right of redress before the courts. This right and the

 enlargement of the definition of tort is not merely a

 traditional right but has been described as a live and

 growing tree. The right to seek redress for a tort committed

 against one's person is surely as fundamental a right as the

 Charter guaranteed security of one's person.

 

   It was strongly argued that the structure and composition

 of a common pool or fund from which all compensation and

 related benefits are paid regardless of the sector or

 industry where the injury occurred, justifies the broad bar

 against suits against any worker or any employer. Whereas

 that concept may well have validity in so far as employers

 are concerned, and it may also be a very practical means of

 accumulating a pool of funds and administering that fund by

 the Workers' Compensation Board, nevertheless, I must

 determine whether the discriminatory effect on Mr. and Mrs.

 Budge can be demonstrably justified in a free and democratic

 society.

 

And at pp. 671-2 D.L.R., p. 119 Alta. L.R.:

 

19
88

 C
an

LI
I 1

93
 (

O
N

 S
C

)

Volume V - Page 118 of 198



 However, it appears clear to me that s. 18 as it presently

 stands casts too broad a net and is unreasonable and cannot

 be demonstrably justified in a free and democratic society.

 Section 18 is a flagrant breach of the Charter.

 

   What remedy is available to Mr. and Mrs. Budge? Clearly it

 would be inappropriate to strike s. 18 in its entirety. The

 bar to suits seeking redress against one's employer is

 obviously a reasonable counterbalance to the establishment of

 a fund from which compensation can be paid by the board. On

 the other hand, I have concluded that the bar preventing both

 Mr. and Mrs. Budge from suing the city of Calgary and its "C"

 train driver for claims arising from a purely chance accident

 that occurred on a public thoroughfare is discriminatory and

 is an unreasonable and unacceptable denial of a fundamental

 right that both Mr. and Mrs. Budge have. Section 24(1) of the

 Charter states:

 

    "24(1) Anyone whose rights or freedoms, as guaranteed by

 this Charter, have been infringed or denied may apply to a

 court of competent jurisdiction to obtain such remedy as the

 court considers appropriate and just in the circumstances."

 

 The motor vehicle accident in Budge occurred in 1982. Section

15 of the Charter came into effect in 1985. With respect, I

disagree with Mr. Justice Bracco that s. 15 had any

application. It was the date of the accident, not the date of a

board hearing, that was relevant. Further, he relied on the

judgment of Mr. Justice Hickman in Piercey v. General Bakeries

Ltd. (1986), 31 D.L.R. (4th) 373, 61 Nfld. & P.E.I.R. 147,

which was overruled by the Newfoundland Court of Appeal on a

constitutional reference [see Reference re Validity of ss. 32

and 34 of the Workers' Compensation Act, 1983 (1987), 44 D.L.R.

(4th) 501, 67 Nfld. & P.E.I.R. 16].

 

 At pp. 670-1 D.L.R., p. 118 Alta. L.R. of his reasons, Mr.

Justice Bracco seems to import into the Charter the American

constitutional civil right to bring an action for damages for

injury. No such Charter rights exist under the Canadian

Constitution. I, therefore, respectfully believe that case to

be wrongly decided.
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 In R. v. Century 21 Ramos Realty Inc. (1987), 58 O.R. (2d)

737 at p. 755, 37 D.L.R. (4th) 649 at pp. 667-8, 32 C.C.C. (3d)

353 (C.A.), the court said:

 

   Perhaps the best way to discuss the possible meaning of the

 equality rights in s. 15 of the Charter is to start with the

 first opinion expressed on the issue by this court in Re

 McDonald and The Queen (1985), 51 O.R. (2d) 745, 21 D.L.R.

 (4th) 397, 21 C.C.C. (3d) 330. At p. 765 O.R., p. 417

 D.L.R., p. 349 C.C.C., Morden J.A. put forth the basic

 proposition that:

 

  "It can reasonably be said, in broad terms, that the purpose

 of s. 15 is to require 'that those who are similarly situated

 be treated similarly': Tussman and tenBroek, 'The Equal

 Protection of the Laws', 37 Cal. L. Rev. 341 (1948), at p.

 344."

 

and at p. 756 O.R., p. 668 D.L.R.:

 

   In the subsequent case of R. v. R.L. (1986), 26 C.C.C. (3d)

 417, 52 C.R. (3d) 209, Morden J.A. added a second observation

 as to the "essentially relational nature of equality". His

 two propositions were stated thus at pp. 424-5:

 

  "The essentially relational nature of equality has been

 described as follows. 'The concept of equality is, by

 definition, relational or comparative. A person can only be

 found to be equal in relation to or in comparison with some

 other person who serves as a standard or criterion.' Monroe

 H. Freedman, 'Equality in the Administration of Criminal

 Justice', Nomos IX (1967) 250 at pp. 253-4. The concern for

 equality is that those who are similarly situated with

 respect to the purpose of the law be treated similarly: see

 Tussman and tenBroek ... and Re McDonald and The Queen

 ... referring to the Tussman and tenBroek article."

 

   The views of Morden J.A. in Re McDonald were subsequently

 referred to with approval by Howland C.J.O. and Robins J.A.

 in their dissenting opinion in Reference re Act to Amend
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 Education Act (1986), 53 O.R. (2d) 513 at pp. 554-5, 25

 D.L.R. (4th) 1 at pp. 42-3, 23 C.R.R. 193, and by Dubin J.A.

 in Re Blainey and Ontario Hockey Ass'n et al. (1986), 54 O.R.

 (2d) 513 at pp. 524-5, 26 D.L.R. (4th) 728 at pp. 739-40,

 10 C.P.R. (3d) 450. They were applied by this court in

 Bregman et al. v. A.-G. Can. (unreported, released November

 29, 1986 [since reported 57 O.R. (2d) 409, 33 D.L.R. (4th)

 477]), to hold that someone who was a member of an allied

 force at a time when he had no connection with Canada, even

 though he subsequently became a citizen, is not "similarly

 situated" to someone who was domiciled in Canada when he

 joined an allied force for the purpose of the war.

 

   Applying this approach, the determination of whether two or

 more particular classes of persons are in fact similarly

 situated becomes the analytical point of departure in any s.

 15 analysis. It might seem that if persons are held not to be

 similarly situated, then no further analysis is required.

 However, it is not always clear whether persons are or are

 not similarly situated, and whether, even if they are not,

 this is relevant to a s. 15 inquiry.

 

And further at pp. 761-2 O.R., p. 674 D.L.R.:

 

   Without a detailed and definitive analysis of what would be

 a proper test for the pejorative view of the words "without

 discrimination" in s. 15, we are content for the purposes of

 this case to adopt that of Madam Justice McLachlin in the

 Andrews case, supra, at p. 610 D.L.R., p. 253 W.W.R.:

 

  "The ultimate question is whether a fair-minded person,

 weighing the purposes of legislation against its effects on

 the individuals adversely affected, and giving due weight to

 the right of the Legislature to pass laws for the good of

 all, would conclude that the legislative means adopted are

 unreasonable or unfair."

 

 In R. v. Ertel (1987), 35 C.C.C. (3d) 398 at p. 422, 58 C.R.

(3d) 252, 20 O.A.C. 257 at p. 273 (C.A.), Mr. Justice

Lacourciere speaking of Ramos said:
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   However, I prefer to read the case as establishing that

 factors such as fairness, rationality and justifiability

 deserve some consideration in determining whether a

 particular distinction is discriminatory, having regard to

 the purpose and effect of the impugned legislation. These

 factors may, in a large number of cases such as the present,

 make it unnecessary to resort to s. 1.

 

 The court established a three-step analysis to approach

legislation challenged under s. 15. The one challenging the law

must: (1) identify the class of individuals who are alleged to

be treated differently (in our case, employees of Sch. 1

employers); (2) demonstrate that the class purported to be

treated differently from another class is similarly situated to

that other class in relation to the purposes of the law, and

(3) show that the difference in treatment is discriminatory

in the sense of a pejorative or invidious purpose or effect of

the impugned law.

 

 Point three was addressed by the Ontario Court of Appeal in

R. v. Turpin, Siddiqui and Clauzel [reported 36 C.C.C. (3d)

289, 60 C.R. (3d) 63]. The court had to consider whether an

accused person charged with murder in Ontario is entitled to

elect trial by judge alone under the law as it stood in the

late spring of 1985. The court concluded that there was a

disadvantage. I accept the disadvantage to the applicant in the

case of no right of election to employees of Sch. 1 employers.

At p. 18 [p. 300 C.C.C.]:

 

   The next step, then, is to determine whether the

 disadvantage is "so unfair as to be discriminatory, having

 regard to the purpose and effect of the legislation". Is the

 disadvantage so ''invidious" or "unfair" or "irrational" as

 to be discriminatory? In answering this question it is

 important to keep in mind that in this case the difference in

 the classes compared is a geographic one, that it arises not

 so much because of a decision to deny a benefit in nine

 provinces as to continue a benefit in one, and that for

 historical reasons.

 

 The same argument that is advanced here was made under s. 7
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of the Charter attacking ss. 8(9) and (11) in Re Terzian and

Workers' Compensation Board, supra. Mr. Justice Krever speaking

for the Divisional Court said at p. 145 O.R., p. 381 D.L.R.:

 

   We are all of the view that the right to bring an action

 for damages in the circumstances of this case is not a matter

 that falls within the meaning of "security of the person" as

 those words are found in s. 7 of the Canadian Charter of

 Rights and Freedoms. Accordingly, s-ss. (9) and (11) of s. 8

 and s. 15 of the Workmen's Compensation Act, R.S.O. 1980, c.

 539, do not in our view contravene s. 7 of the Charter.

 

And at p. 146 O.R., pp. 381-2 D.L.R.:

 

 Nor do we think that it can be said that the plaintiffs are

 denied any charter-protected rights otherwise than in

 accordance with the principles of fundamental justice.

 

   Finally, and in any event, if it were necessary so to

 decide, we add that we are not persuaded that s. 15 of the

 Workmen's Compensation Act cannot be demonstrably justified

 in a free and democratic society. Moreover, s. 26 of the

 Charter does not assist the applicants.

 

 DiCarlo v. DiSimone (1982), 39 O.R. (2d) 445 at p. 448, 140

D.L.R. (3d) 477 at p. 480, was quoted with approval by the

Divisional Court in Ryan v. Workers' Compensation Board, supra:

 

   The whole purpose of the Act would be subverted if it were

 now held that a third party, such as Lillian V. Watson and

 Alfred Watson in the present case, could, nevertheless,

 compel the employer to respond to litigation and to an

 assessment of damages made by a court in the guise of

 exercising a statutory right to contribution by reason of the

 Negligence Act, R.S.O. 1980, c. 315. The defendant company

 has, in a sense, already answered to the plaintiff for his

 injuries by virtue of its contribution to the accident fund

 and its inclusion as an employer covered by Sch. 1 of the

 Act. Accordingly, its immunity from being required to make

 contribution or indemnity, conferred as I have found by s.

 8(11), seems not only to be one conferred by the statute but
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 to be one that is completely in accord with the spirit of the

 Act ...

 

 In my view, any disadvantage to the applicant is not so

unfair as to be discriminatory. The "disadvantage" is

accompanied by the advantages of immediate payment of benefits

by the board on a no fault basis. The disadvantage is neither

"invidious" nor "unfair". "The ultimate question is whether

a fair minded person weighing the purposes of the legislation

against its effects on the individuals adversely affected and

giving due weight to the legislature to pass laws for the good

of all would conclude that the legislative means adopted are

unreasonable or unfair", supra.

 

 In my view, the legislation is fair and equitable. It may be

unequal but it is not discriminatory. The loss of a right to

sue has been balanced with no fault coverage.

 

 The attack under s. 15 fails, it is therefore not necessary

to address s. 1 of the Charter.

 

 Counsel may, if they wish, address the question of costs.

 

                                         Application dismissed.

�
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  Horn v. Canada, [1994] F.C.J. No. 105
Federal Court Judgments

Federal Court of Canada - Trial Division

 Winnipeg, Manitoba

Joyal J.

Heard: December 1, 1993

Judgment: January 28, 1994

Action No. T-2756-91

[1994] F.C.J. No. 105   |   [1994] A.C.F. no 105   |   73 F.T.R. 301   |   46 A.C.W.S. (3d) 376

Between Robert Wayne Horn, Plaintiff, and Her Majesty the Queen and Richard Forrest, Defendants

(14 pp.)

Case Summary

Workers' compensation — Effect of statute on other causes of action — Employee's tort claim — Effect of 
Government Employees Compensation Act and Crown Liability Act — Civil rights —  — Equality rights — 
Discrimination.

At issue in this proceeding was whether section 12 of the Government Employees Compensation Act ("CEGA") 
and section 9 of the Crown Liability Act acted as a bar to any action brought by the plaintiff against the Crown or 
its agent and, if so, whether the sections violated sections 7 and 15(1) of the Canadian Charter of Rights and 
Freedoms. 

HELD: The provisions barred an employee from bringing further actions against the Crown.

 However, the prohibition was only a small setback compared to the advantages offered by the CEGA. They did 
not violate section 15(1) or section 7 of the Charter, as the position of the workers did not constitute a ground 
analogous to those enumerated in section 15(1), and the right to sue was not included within section 7 of the 
Charter. 

Statutes, Regulations and Rules Cited:

Canadian Charter of Rights and Freedoms, 1982, ss. 1, 7, 15(1).
Crown Liability Act, R.S.C. 1985, c. C-50, s. 9.
Government Employees Compensation Act, R.S.C. 1985, c. G-5 s. 12.

Norman Rosenbaum, for the Plaintiff. Craig Henderson, for the Defendant.
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JOYAL J. (Reasons for Order)

1   This is a motion for determination of a question of law concerning a Charter violation in the Workers' 
Compensation scheme in which a beneficiary is barred from initiating a tort action against his or her employer. The 
questions have been outlined as follows:

(i) whether section 12 of the Government Employees Compensation Act, R.S.C.1985, c.G-5, as 
amended, and section 9 of the Crown Liability Act, R.S.C. 1985, c.C-50, as amended, act as 
bar to any claim, action, or proceeding, arising out of injuries suffered by the plaintiff on or 
about the 4th day of November, 1989, brought by the plaintiff against Her Majesty the Queen 
or any officer servant, or agent of Her Majesty the Queen?

(ii) if sub-question (i) can be answered in the affirmative, is the bar on the claim brought by the 
plaintiff against Her Majesty the Queen or any officer, servant or agent of Her Majesty the 
Queen removed because the aforementioned prohibition provisions are of no force and effect 
on the basis that they are inconsistent with the Constitution Act, 1982 because of an 
inconsistency with ss.15(1) and s.7 of the Charter, which is not justified under s.1 of the 
Charter?

2  An answer to these questions will determine the Plaintiff's entire claim as to whether or not he has a right to sue 
his employer for non-economic loss that has been suffered as a result of the injury. There is no dispute as to the 
facts which gave rise to this action.

BACKGROUND:

3  In November of 1989, the Plaintiff, a machine operator, while in Hangar 11 at Canadian Forces Base, Winnipeg, 
which belongs to the Defendant, Her Majesty the Queen, was injured by a snowblower operated by the Defendant, 
Forrest, an employee of the Defendant, Her Majesty the Queen. The Plaintiff suffered severe bodily injury. Since 
November 6, 1989, Her Majesty the Queen has compensated the Plaintiff, pursuant to the Plaintiff's eligibility under 
the Government Employees Compensation Act, R.S.C.1985, c.G-5, ("GECA"), for his injuries. At the present time, it 
is understood that compensation continues to be paid to the Plaintiff by the Manitoba Workers' Compensation 
Board, pursuant to Section 4 of the GECA.

4  The workers' compensation scheme has evolved from the overwhelming number of claims for industrial 
accidents under the concepts of tort liability. The Common Law principles recognized that an employer (master) 
owed a duty of care to its employee (servant). But as the industrial development grew, the pattern of tort liability 
linked to fault and difficulties of recovery no longer resolved the social problem of the vast volume of industrial 
injuries.

5  The difficulties led to the enactment, in 1886, of the Workmen's Compensation Act in England. Canada 
eventually followed with its own schemes. With Ontario being the first province to pass the Workmen's 
Compensation Act in 1914, the other provincial jurisdictions followed with Manitoba passing its legislation in 1916. 
The Federal Government enacted the Government Employment Compensation Act in 1918. This federal legislation 
provided that a federal employee injured in the course of its duty would receive compensation pursuant to the 
provincial Act in which the accident occurred.

6  The purpose of the Workers' Compensation scheme was to recognize that the workers' entitlement to benefits, 
once injured in the course of his duties, was a matter of right not dependant on the proof of fault and negligence of 
the employer. The principles underlying the scheme, which still prevails today, are as follows:
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 1. No fault compensation; compensation was to be paid whether negligence contributed to the accident or 
not;

 2. Assurance of payments to injured workers who were eligible for compensation for as long as their 
disability lasted, and assurance of compensation pensions;

 3. Financing of this compensation scheme by employers;

 4. An independent commission or board to administer the compensation scheme without recourse to the 
adversarial system of the courts. (Waddam, et al. Remedies -Cases and Materials (1988), Emond 
Montgomery Publications: Toronto at p.423)

7  The scheme provides several advantages to the employee such as the payment of loss wages with no delays, 
the non-adversarial and non-litigious procedure, and the no fault principle which includes the absence of the 
contributory negligence defence. The advantages however are subject to a bar of the employee to bring an action 
against the employer for negligence under tort law. The Plaintiff claims this latter restriction is what violates the 
Charter.

8  The relevant provisions in this action, s.12 of the GECA and s.9 of the CLA provide as follows:

s.12 of the GECA:

12. Where an accident happens to an employee in the course of his employment under such 
circumstances as entitle him or his dependants to compensation under this Act, neither the employee 
nor any dependant of the employee has any claim against Her Majesty the Queen, or any officer, 
servant or agent of Her Majesty, other than for compensation under this Act.

s.9 of the CLA:

 9. No proceedings lie against the Crown or a servant of the Crown in respect of a claim if a pension or 
compensation has been paid or is payable out of the Consolidated Revenue Fund or out of any funds 
administered by an agency of the Crown in respect of the death, injury, damage or loss in respect of 
which the claim is made.

9  It should be noted that the GECA incorporates the scheme of the Manitoba Workers' Compensation Act, R.S.M. 
1987, c.W200, through sections 4(2) and 4(3) of the GECA which provide that compensation will be at the same 
rate as that set by the province in which the worker was employed and that such compensation will be allocated 
pursuant to a board comprised of the same members as the provincial board.

10  Since the Applicants of the Notice of Motion filed with consent were the Defendants, I intend to generally outline 
the Defendants' position first and then the Plaintiff's, to elaborate further upon each parties' arguments with respect 
to violation of s.15 and s.7 of the Charter, and finally to conclude with my own findings.

Applicants-Defendants' Position:

11  The Defendants submit that the Plaintiff's Statement of Claim should be dismissed on the grounds that s.12 of 
the GECA and s.9 of the Crown Liability Act ("CLA") bar the plaintiff from bringing an action against the Crown, and 
that such prohibition does not violate rights contained within s.7 and ss.15(1) of the Charter.

Respondent-Plaintiff's Position:

12  On the other hand, the Plaintiff argues that s.12 of the GECA and s.9 of the CLA have no force and effect on the 
basis that they are inconsistent with the Charter as they violate the rights contained within s.7 and ss.15(1). Such 
violation is not justified under s.1.

13  The Plaintiff states that it has not been compensated by the Manitoba Worker's Compensation Board or Her 
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Majesty the Queen for non-economic loss, such as pain and suffering, arising out of the accident in question. 
Furthermore, there was no provision in the applicable legislation, at the time of the accident, for such compensation. 
The effect of the provisions in question is to completely bar the Plaintiff from compensation for non-economic loss. It 
is of significance to mention that the Manitoba's Workers' Compensation Act has since been amended to include 
non-economic loss by way of an "impairment award", subject to a rating schedule with a limit of $91,000.00.

SECTION 15 OF THE CHARTER

(A) Defendants' Arguments

14  The Defendants submit that s.12 of the GECA does not violate ss.15(1) of the Charter which provides:

15(1) every individual is equal before and under the law and has the right to the equal protection and equal 
benefit of the law without discrimination and, in particular, without discrimination based on race, national or 
ethnic origin, colour, religion, sex, age or mental or physical disability.

15  The Defendants claim that in order to demonstrate such discrimination the Plaintiff has the onus to prove that 
the differential treatment afforded to victims of tort vis-à-vis employees suffering work related injuries constitutes a 
ground analogous to those enumerated in ss.15(1) of the Charter and that such differential treatment is unfair, 
unreasonable or unduly prejudicial.

16  The Defendants argue that prohibition provisions concerning law suits under workers' compensation legislation, 
regardless of the differences in the factual grounds, do not infringe ss.15(1). They rely on the decision of the 
Newfoundland Court of Appeal in Re: Sections 32 and 34 of the Workers' Compensation Act (Nfld.), (1987), 44 
D.L.R. (4th) 501 (Nfld.C.A.) which was later affirmed by the Supreme Court of Canada in [1989] 1 S.C.R. 922, 
("WCA") in which it was found that ss.15(1) was not violated by the Newfoundland Workers' Compensation Act, 
1983, S.N. 1983, c.48. That decision was followed by the Alberta Court of Appeal in City of Calgary and Marwick v. 
Budge et al., [1991] 3 W.W.R. 1 (Alta. C.A.), for Alberta's Compensation Act ("Budge"). The courts' finding was that 
the position the workers was not analogous to the grounds enumerated in ss.15(1). The same decision was 
rendered by the Ontario High Court in Re. Medwid and the Queen in right of Ontario et. al. (1988), 48 D.L.R. (4th) 
272 ("Medwid") where the Ontario Worker's Compensation Act was also found not to violate ss.15(1) of the Charter.

17  In finding that the Newfoundland Workers Compensation Act, 1983 did not violate ss.15(1), the Court of Appeal 
in WCA noted that the Act allowed compensation for non-economic loss but not to the extent which would be 
allowed under common law for tort victims. The Defendants claim that the Court of Appeal erred in inferring that the 
Act in question provided compensation for non-economic loss. The provisions rather, are based more on 
compensation for loss of function than on what would be considered "pure" non-economic loss compensation.

18  Even if the Court would have found that no provisions for recovery of non-economic loss were provided for in 
the Act, the Defendants claim that the final disposition would have been the same. The expediency and certainty of 
no fault workers' compensation schemes outweigh the advantages of a suit under tort law.

19  In any event, the Defendants submits that the threshold question in a s.15 of the Charter analysis is not whether 
there is unfairness but rather whether injured employees have a right to some level of compensation, which if that 
right is barred, created an analogous situation to the enumerated grounds found in ss.15(1). Thus, Defendants 
claim that the Courts' conclusions in the above mentioned cases apply to the GECA: the right of injured workers to 
sue in tort, to obtain all the various heads of damages possible, is not a ground analogous to those situations listed 
in ss.15(1). The same conclusion would arise even if the provisions included a specific amount for non-economic 
loss.

(B) Plaintiff's Arguments
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20  The Plaintiff argues that the failure of the GECA to provide compensation for non-economic loss for injured 
workers results in unfairness to the employees who unlike victims of tort cannot seek redress for non-economic 
loss, thus creating discrimination under s.15 of the Charter.

21  The Plaintiff submits that the WCA decision was made in the context of an Act which did provide compensation 
for non-economic loss. If the Act did not provide for such compensation, the differentiation between an employee 
barred from a tort action and an individual suing in a tort action would be greater and as such would entail 
discrimination pursuant to ss.15(1). The Plaintiff argues that had the Newfoundland legislation barred compensation 
for non-economic loss, the Court would have taken a different view as to whether there was the presence of such 
unreasonableness or unfairness as to offend s.15.

22  On the question of "analogous ground", the Plaintiff concedes that the Supreme Court of Canada said in WCA:

...the right to compensation provided by that Act is in lieu of all rights and action to which a worker or 
dependants might otherwise be entitled, does not, in these circumstances, constitute discrimination 
within the meaning of s.15(1) of the Canadian Charter of Rights and Freedom.[...] The situation of the 
workers and dependents here is in no way analogous to those listed in s.15(1) [...].(p.924)

23  However, the Plaintiff submits that "in these circumstances" qualified the view of the Supreme Court that the 
situation of the workers was not "analogous" to the matters set out in ss.15(1) of the Charter. It is submitted that the 
Court was not thereby taking a restrictive "analogous grounds" perspective.

24  The Supreme Court of Canada in Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143, ("Andrews") 
stated that the enumerated grounds in ss.15(1) are not exhaustive. The Plaintiff therefore submits that the proper 
approach is to first look as to whether there is "discrimination" within the context of the impugned legislation. The 
Plaintiff refers to the Newfoundland Court of Appeal in WCA:

The validity of the displacement must be tested by the replacement -"the right to compensation'. If this 
right is found not to measure up to a point where it can be said that there is no discrimination or no 
unreasonableness or unfairness, the displacement will have offended s.15. (WCA, C.A., p.523-4)

The Court, in its analysis of what constitutes "discrimination", went on to say:

There are obvious cases which will present no difficulty legally. There are less obvious ones where 
discrimination in a strictly pejorative sense may not be present but the effect of the legislation upon the 
challengers is so extensive, so marked, so drastic, that the legislation may be said for that reason to be 
discriminatory. (WCA, C.A., p.520)

25  In that case, it was decided that there was no discrimination. The Newfoundland Court of Appeal found that the 
Act provided the employee with non-economic loss compensation, which would entail compensation for pain and 
suffering, loss of amenities and loss of expectation of life and that therefore, there was not much difference in the 
treatment of the employee suing in a tort action from the one receiving benefits pursuant to the Act. Because of the 
advantages of the legislation, the minor difference between the two did not constitute discrimination. The Court 
stated:

The principal and, perhaps, the only disadvantage from the point of view of the worker is that, of all the 
victims of industrial accident and disease, there are those who would recover more as a result of a 
court action than they would in a claim under the Act.

This arises mainly because the scope to claim in the field of non-economic loss is more restricted than 
a claim in common law and income replacement is limited. (WCA, C.A.,p.513)
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26  The Plaintiff submits that these comments were made in the context of legislative provision for compensation of 
non-economic loss. The Court was not faced with a legislative scheme barring compensation for non-economic loss 
as in the present case: all in the position of the Plaintiff are barred compensation. The Plaintiff argues that the effect 
of the legislation in question upon the challenger is so extensive, so marked, so drastic, that the legislation may be 
said to be discriminatory.

27  The inherent unfairness and unreasonableness of the legislation in the present case is further confirmed by the 
subsequent legislative amendments. The Manitoba Act now provides for compensation for "impairment" on a rating 
schedule within a limit of $91,999.00, analogous to compensation for "non-economic loss" provided in tort. Thus, 
the Plaintiff argues that revocation of the former prohibition demonstrates its inherent arbitrariness and unfairness.

(C) The Court's Findings on ss.15(1) Charter Violation

28  At first glance, because of the decision of the Supreme Court in WCA, it seems quite clear that ss.15(1) is not 
violated by the provision of the Act. Not only is it not violated, the Supreme Court states that the factual ground is 
not analogous to the ones enumerated in ss.15(1) of the Charter. The Court of Appeal held in WCA, with respect to 
the bar on claims of action for damages upon eligibility for compensation being established, that:

The workers' compensation scheme provides a stable system of compensation free of the uncertainties 
that would otherwise prevail. While there may be those would receive less under the Act than 
otherwise, when the structure is viewed in total, this is but a negative feature of an otherwise positive 
plan and does not warrant the condemnation of the legislation that makes it possible. Judicial 
deference to the legislative will is required here.

Upon an overview, the scheme of compensation under the Act cannot be said to be either unfair or 
unreasonable. While there may be inequalities, there is no discrimination and the legislation cannot be 
condemned as being inconsistent with s.15(1) of the Charter. (p.524-5)

29  Furthermore, as previously noted, the rights to compensation asserted by the plaintiff in the case at bar are not 
the kind of analogous grounds that the Supreme Court indicated in Andrews. The Supreme Court of Canada, in 
WCA, took that approach: "The situation of workers and dependants here is no way analogous to those listed in 
s.15(1)[...]".(p.924) The Supreme Court was therefore indicating that differential treatment based on employment 
status, as that status limits injured employees ability to bring tort actions, is not a form of discrimination analogous 
to those specifically enumerated in ss.15(1).

30  The Plaintiff claims that the situation in this case is different as the Act did not provide for non-economic loss. 
This is an interesting argument. As in the case before me, where there is no provision for non-economic loss, the 
difference in treatment between an employee using tort action and one only receiving compensation under the Act 
may be greater than in the case of WCA. The Defendants argue that the Supreme Court would have come to the 
same conclusion even if there had been no non-economic rights included in the Newfoundland Act. I must agree. 
The Supreme Court in that case said that the group was not analogous. And I believe that even if the Act does not 
compensate for non-economic loss, the Supreme Court decision still prevails: employees injured during the course 
of their employment are not in a situation analogous to those grounds enumerated in ss.15(1). The group does not 
fall under ss.15(1) pursuant to the Supreme Court analysis in Andrews as it has not been one who has historically 
been discriminated against.

31  In the event that the situation was analogous, the next step would be to examine if discrimination has occurred. 
This point was dealt with by the Court in Medwid. The Ontario High Court Judge stated that this level of analysis 
was to
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determine whether the disadvantage is "so unfair as to be discriminatory, having regard to the purpose 
and effect of the legislation". Is the disadvantage so "invidious" or "unfair" or "irrational" as to be 
discriminatory? (p.287)

32  The Judge answered

"any disadvantage to the applicant is not so unfair as to be discriminatory. The "disadvantage" is 
accompanied by the advantages of immediate payment of benefits by the board on a no fault basis. 
The disadvantage is neither "invidious" nor "unfair".(p.287-8)

33  In his view, the legislation was fair and equitable. It may treat individuals unequally but the differentiation did not 
constitute discrimination. The loss of a right to sue has been balanced by the advantages of the Act such as quick 
payments and no fault coverage. I agree with the decision of the Court in this case. Almost immediate payments 
and no judicial delays, no contributory negligence, and absolute liability are advantages that overcome any 
disadvantage of not being able to sue. The Act is not discriminatory and I believe that ss.15(1) has not been 
violated.

SECTION 7 OF THE CHARTER

(A) Defendants' Arguments

34  The Defendants also claim that s.12 of the GECA does not violate s.7 of the Charter which provides:

 7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof 
except in accordance with the principles of fundamental justice.

35  The Defendants rely on the Alberta Court of Appeal decision in Budge, which stated that prohibition on an 
injured employee's ability to sue in tort involved a prohibition on a

...pure economic claim and a pure property right.[...] it perhaps could be said (although I do not agree) 
that the claim is primarily economic with perhaps some type of mental and/or psychological component. 
In any event it is not an economic right "fundamental to human life or survival".(p.6-7)

36  The authorities concerning the validity of statutory prohibitions against an employee suing his or her employer, 
once the employee has received compensation for an injury, indicate that these provisions should be upheld. 
Section 12 of the GECA has not been subjected to a Charter challenge, however, based on Budge and Re Terzian 
and Workmen's Compensation Board (1983), 42 O.R. (2d) 144 (Div.Ct) ("Re Terzian"), it would appear that s.12 
does not offend s.7.

(B) Plaintiff's Arguments

37  In Budge, the Alberta Court of Appeal stated that legislative scheme of workers' compensation did not violate 
s.7, and operated much like insurance not barring all recourse:

The foregoing should be read in context. It has to do with the statute which replaces common law 
liability with a special scheme of compensation much like insurance. So it does not bar all recourse. It 
does not pardon or legalize tortious conduct, still less deliberate conduct. In a different case with 
different facts outside that context, different Charter considerations might apply.(p.10)

38  In a different case with different facts outside this context, the Plaintiff submits that different considerations 
might apply. While the Court in Budge favoured the proposition that damages for loss of bodily integrity were of the 
nature of a "pure economic claim" and accordingly not protected by s.7, it is submitted by the Plaintiff that the loss 
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of bodily integrity from which arises the claim is not a "pure economic claim", but relates to the issue of bodily 
integrity so as to be protected under the Charter.

39  In conclusion, the Plaintiff submits that s.12 of the GECA is on a significantly different footing from the 
provisions analyzed in Budge. The provision in the GECA offends the rights included within s.7 of the Charter. 
Accordingly, the Plaintiff believes it's suit should be allowed to proceed.

(C) The Court's Findings on s.7 Charter Violation

40  The s.7 issue has mainly been decided on the grounds that a civil right to sue is a proprietary right not protected 
by any sections of the Charter. This approach of "fundamental freedom/right" was first established in Re Terzian. 
The Ontario Divisional Court found that prohibition provisions baring injured employee lawsuits did not infringe s.7. 
The Court in this case stated:

we are all of the view that the right to bring an action for damages in the circumstances of this case is 
not a matter that falls within the meaning of "security of the person" as those words are found in s.7 of 
the Canadian Charter of Rights and Freedom.(p.145)

41  The British Columbia Court of Appeal also adopted such an approach in Whitebread v. Walley et al. (1988), 51 
D.L.R. (4th) 509 (B.C.C.A.), ("Whitebread") (The appeal on the issue of s.7 was dismissed from the Bench by the 
Supreme Court of Canada). Although the Canada Shipping Act was in question, Madame Justice McLachlin 
analyzed the spectrum of protection of s.7 of the Charter. At one end, she states, s.7 is meant to protect the 
physical liberty of individuals from abusive detention, etc. At the other end of the spectrum, it appear that purely 
economic claims are not within the purview of s.7. (p.520)

42  In the middle, she says, lies the economic but also psychological liberty and security of the person. The 
arguments put forward by counsel in Whitebread, which could be put forward in this case, was that a claim for an 
economic interest which is founded on a deprivation of life, liberty or security of person falls within s.7 of the 
Charter. Furthermore, counsel put forward that a limitation on liability also restricts liberty and security to pay for all 
proper care that may be required because of the injuries. (p.520-1)

43  The Court disagreed with both of these arguments. Madame Justice McLachlin affirmed that they would imply 
an expansion of the meaning of the wording in s.7. It would make that section applicable to all property interests. 
Deprivation of life and security was caused by the accident, not the Act. (p.521)

44  The Alberta Court of Appeal in Budge adopted the reasoning of the decision in Whitebread. The Alberta Court 
extended the notion that economic interests are not covered under s.7, from a scenario involving a limitation of the 
quantum of damages that may be recovered via lawsuit (Whitebread), to a situation where an absolute bar on the 
resort to a lawsuit exists. It found that the Alberta provision did not violate s.7 of the Charter. The Alberta Court of 
Appeal in Budge further stated that a right to sue was purely economic in nature which was not "fundamental to 
human life or survival"(p.7). Any mental trauma which may affect the security of the person comes from the 
accident, not the type of redress which may be accorded.

45  Although the facts of these cases may vary, the position of the Courts on the application of s.7 of the Charter 
does not. As in these cases cited above, the right to sue is not included within the rights of s.7 and therefore, I 
believe that no Charter violation has occurred.

CONCLUSION:

46  The first question as to whether or not the provision of the Worker's Compensation Act bar an employee from 
further action against its employer can easily be answered in the affirmative. As far back as 1951 in Oakes v. R., 
[1951] Ex.C.R. 133, Cameron J. recognized that an employee entitled to compensation under the GECA would 
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have no other recourse against the Queen. Not only the parties seem to agree on the issue but similar provisions in 
other provinces reflect that same point of view. The language is clear, the employee cannot sue his or her employer 
if it receives any compensation under the Act.

47  Such prohibition is only a small setback compared to the advantages offered by the GECA. Section 12 of the 
Act does not violate ss.15(1) nor s.7 as the position of the workers does not constitute a ground analogous to those 
enumerated in ss.15(1) and as the right to sue is not included within s.7 of the Charter. It is therefore not necessary 
to elaborate on s.1 of the Charter.

48  The question of law submitted herein will therefore be answered:

 1. Part (i) in the affirmative; and

 2. Part (ii) in the negative.

49  The order will be given accordingly. No order as to costs.

JOYAL J.

ORDER

UPON MOTION FOR DETERMINATION of the following question of law concerning a Charter violation in the 
Workers' Compensation scheme whereby a beneficiary is barred from initiating a tort action against his or her 
employer:

(i) whether section 12 of the Government Employees Compensation Act, R.S.C.1985, c.G-5, as 
amended, and section 9 of the Crown Liability Act, R.S.C. 1985, c.C-50, as amended, act as 
bar to any claim, action, or proceeding, arising out of injuries suffered by the plaintiff on or 
about the 4th day of November, 1989, brought by the plaintiff against Her Majesty the Queen 
or any officer servant, or agent of Her Majesty the Queen?

(ii) if sub-question (i) can be answered in the affirmative, is the bar on the claim brought by the 
plaintiff against Her Majesty the Queen or any officer, servant or agent of Her Majesty the 
Queen removed because the aforementioned prohibition provisions are of no force and effect 
on the basis that they are inconsistent with the Constitution Act, 1982 because of an 
inconsistency with ss.15(1) and s.7 of the Charter, which is not justified under s.1 of the 
Charter?

THE COURT HEREBY DETERMINES Part (i) in the affirmative and Part (ii) in the negative. No order as to costs.

End of Document
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Saskatchewan Court of Queen's Bench 
Judicial Centre of Regina 

Citation: Pasiechnyk et al. v. Procrane Inc. et al. 
Date: 1993-11-19 
Docket: 1993 Q.B.M. No. 900 

Between: 
Elaine Pasiechnyk, Rhonda McFarlane, Ronald MacMillan, Gordon Thompson, Orval 
Shevshenko, Clifford Sovdi, Aaron Hill and Larry Marcyniuk (applicants) 

and 
The Workers' Compensation Board (respondent) 

Scheibel, J. 

Counsel: 
E.F. Anthony Merchant and K. Clarke, for the applicants 

R. Richards, for the respondent
R. Rendek, Q.C., for Saskatchewan Power Corp.

G. Semenchuck, Q.C., for Procrane Inc.
D. Brown, for the Government of Saskatchewan
T. Irvine, for the Attorney General of Saskatchewan

[1]  Scheibel, J.: This is an application for a writ of certiorari. The applicants seek an
order quashing the decision of the respondent, the Workers' Compensation Board

(the "Board"), dated July 6, 1993, which barred the applicants from bringing any
action in any court of competent jurisdiction against the Government of
Saskatchewan, Saskatchewan Power Corporation and Procrane Inc., arising out of

the injuries and deaths which occurred in an accident at the Shand Power
Generating Station on May 25, 1990.

[2]  In the alternative the applicants seek a declaration that s. 44 of the Workers'
Compensation Act, 1979, S.S. 1979, c. W-17.1 (the "Act") is unconstitutional as
being in violation of s. 15(1) of the Canadian Charter of Rights and Freedoms, Part I

of the Constitution Act, 1982, being Schedule B of the Canada Act, 1982 (U.K.),
1982, c. 11 (the "Charter").

[3]  In the further alternative, the applicants seek a declaration that s. 44 of the Act is
discriminatory and in violation of s. 12 of the Saskatchewan Human Rights Code,
S.S. 1979, c. S-24.1, as am. S.S. 1989-90, c. 23.

I 

Facts 

[4]  The applicants allege the following facts.
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[5]  In January of 1991, Elaine Pasiechnyk and Rhonda McFarlane, the widows of 
Walter Pasiechnyk and Clint McFarlane who were killed in the accident, each 

commenced separate actions. They were joined simultaneously by six others, 
Ronald MacMillan, Gordon Thompson, Orval Shevshenko, Clifford Sovdi, Aaron Hill, 

and Larry Marcyniuk who also commenced an action. The actions named three 
defendants as follows: 

1. Procrane Inc. ("Procrane") alleging a breach of the duty of care they owed to 
each of the applicants to insure the equipment was maintained, erected, operated, 

started and left in a manner not constituting a hazard, on the basis of Procrane 
being the owner and lessor of the crane to the subcontractor using the crane on 

the Shand construction site; 

2. Saskatchewan Power Corporation alleging a breach of its duty of care to insure 
that no dangerous conditions existed on its land which might constitute a hazard to 

any person who is on the land by invitation of Saskatchewan Power Corporation, 
the occupier of the lands upon which the Shand Power Station was being 
constructed and the crane was located; and against both Procrane and 

Saskatchewan Power Corporation for breaches of the Building Trades Protection 
Act, R.S.S. 1978, c. B-8 and the Occupational Health and Safety Act, R.S.S. 1978, 

c. 0-1, and Regulations; and 

3. The Government of Saskatchewan for breach of the duty it owed to the plaintiffs 
to properly perform inspections under the Occupational Health and Safety Act. 

[6]  Following the commencement of this claim, Procrane, Saskatchewan Power 

Corporation, and the Government of Saskatchewan each applied to the Board for 
determination pursuant to s. 168 of the Act as to whether or not the actions 

commenced by the individual applicants were barred by the Act. The applicants 
brought an application for prohibition in an attempt to prohibit Procrane, 
Saskatchewan Power Corporation, and the Government of Saskatchewan from 

proceeding with their application before the Board. The application for prohibition 
was dismissed by Hunter, J., in Pasiechnyk et al. v. Procrane Inc. et al., [1991] 6 

W.W.R. 329; 94 Sask.R. 288 (Q.B.), affd. [1992] 3 W.W.R. 374; 97 Sask.R. 286; 12 
W.A.C. 286 (C.A.). 

[7]  Following the dismissal from the Court of Appeal, a hearing was eventually 

conducted before the Board. An agreed statement of facts was filed. The Board 
decided that Procrane was an "employer" engaged in the industry of crane rental, 

and that ft supplied a fully operated crane to a subcontractor, VicWest Steele, to lift 
material to and from the roof of the Shand Power Generating Station on the 
construction site. The Board found that the applicants' actions against Procrane all 

arose out of acts or defaults of Procrane or its employees while engaged in, about, 
or in connection with the industry or employment which Procrane or its employees 

were engaged. The Board therefore barred the action as against Procrane. 

[8]  The Board found that Saskatchewan Power Corporation was an employer and its 
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industry was the generation and transmission of electricity. It accepted that 
Saskatchewan Power Corporation was the occupier of the land upon which the 

Shand Power Generating Station was being constructed and that it occupied the 
lands where the injuries occurred. The Board went on to find that the acts or defaults 

as against Saskatchewan Power Corporation arose out of the actions of 
Saskatchewan Power Corporation or its employees in the course of its industry, and 
that therefore, the action of the applicants as against Saskatchewan Power 

Corporation was barred. 

[9]  With respect to the Government of Saskatchewan, the Board found that the 

Government of Saskatchewan was an employer within the meaning of the Act, and 
found that the industry of the Government of Saskatchewan at this time "was the 
industry of Government or workplace inspection". The Board found that the breaches 

alleged against the Government of Saskatchewan all arose out of the context of the 
Government of Saskatchewan and its employees performing its industry, and the 

action against the Government of Saskatchewan is therefore barred. 

[10]  In so ruling, the Board barred Court of Queen's Bench actions of the applicants 
on the basis of ss. 44 and 180 of the Act. 

[11]  The two men who died on the construction site were employed by 
Babcock/Wilcox. They were not employed by either Procrane, Saskatchewan Power 

Corporation, or the Government of Saskatchewan. The six individual applicants were 
employed by Babcock/Wilcox, and they were not employed in any way by Procrane, 
Saskatchewan Power Corporation, or the Government of Saskatchewan. 

[12]  Each of the eight applicants were admitted to workers' compensation benefits. 
The widows continue to receive benefits at the present time. Four of the six 

individuals continue to receive benefits, three and one-half years after the accident 
which caused their injury. The other two have been advised by the Board that they 
are fit to return to work. 

[13]  Each of the eight only received income replacement benefits. The widows did 
not receive compensation for loss of care and contortion, nor did their children. Mrs. 

McFarlane was not compensated for other lost income. None of the applicants 
received consideration for any future potential increases in wage earning they may 
have had. None have received compensation for the pain and suffering they 

endured as a result of this incident. 

II 

Issues 

[14]  The notice of motion raises these issues: 

1. Did the Board have jurisdiction to hear this matter; if so did the Board exceed its 
jurisdiction; if not is the decision of the Board correct, assuming correctness is the 
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test to be applied or if correctness is not the test, is the decision of the Board 
patently unreasonable? 

2. Does s. 44 of the Act offend s. 15(1) of the Charter with the result that the 
Board's ruling is a nullity? 

3. Was the decision of the Board based on discriminatory principles that is, does s. 
44 of the Act offend s. 12 of the Saskatchewan Human Rights Code? 

III 

Issues Abandoned 

[15]  The applicants initially challenged the Board's jurisdiction to hear and determine 
this matter. By virtue of the decision in Pasiechnyk v. Procrane, supra, this issue 
was decided. The Board clearly had jurisdiction and the applicants abandoned this 

issue at the outset of argument. 

[16]  In addition the applicant also abandoned the argument that the decision of the 

Board was discriminatory pursuant to s. 12 of the Saskatchewan Human Rights 
Code. Obviously for the reasons found in the Board of Governors of the Seneca 
College of Applied Arts and Technology v. Pushpa Bhadauria, [1981] 2 S.C.R. 181; 

37 N.R. 455, and Voigts v. Saskatchewan Government Insurance et al., [1993] 6 
W.W.R. 329; 108 Sask.R. 313 (Q.B.). 

IV 

Legislation 

[17]  The Act provides: 

"2. In this Act: 

. . . . . 

(e) 'dependent' means a member of the family of a worker who is wholly or 
partly dependent upon his earnings at the time of the death or injury of the 
worker or who, but for the incapacity due to the injury, would have been so 

dependent; 

(f) 'employer' includes any person, corporation, firm, association or body having 
in its service any worker engaged in any work in, about or in connection with an 

industry and includes: 

. . . . . 
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(ii) the Crown in right of Saskatchewan. ... [Emphasis added] 

(g) 'employment' includes employment in an industry or any part, branch or 
department of an industry, irrespective of whether the worker's duties are 

performed at, near or away from the employer's plant or business premises. ... 
[Emphasis added] 

(j) 'industry' means an industry to which this Act applies and includes 
establishment, undertaking, trade and business; [Emphasis added] 

(k) 'injury' means: 

(i) the results of a wilful and intentional act, not being the act of the worker; 

(ii) the results of a chance event occasioned by a physical or natural cause; 
and 

(iii) any disablement; 

arising out of and in the course of employment. ... 

(t) 'worker' means a person who has entered into or works under a contract of 
service or apprenticeship, written or oral express or implied, whether by way of 
manual labour or otherwise, and includes ... 

(iv) any other person not otherwise coming within this definition who, under 
this Act or under any direction or order of the board, is deemed to be a 
worker. ... 

"3(1) This Act applies to all employers and workers engaged in, about or in 
connection with any industry in Saskatchewan except those industries excluded by 
a regulation of the Lieutenant Governor-in-Council or by section 10. ... [Emphasis 
added] 

"10. Subject to any order made under section 11 or 12, this Act does not apply to: 

(a) persons whose employment is of a casual nature and who are employed 
otherwise than for the purposes of the employer's trade or business; 

(b) outworkers; 

(c) household servants employed in a private home by a resident; 

(d) the industry of farming or ranching; 

(e) school teachers. ... 
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"22(1) The board shall have exclusive jurisdiction to examine, hear and determine 
all matters and questions arising under this Act and any other matter in respect of 

which a power, authority or discretion is conferred upon the board and, without 
limiting the generality of the foregoing, the board shall have exclusive jurisdiction 

to determine: 

(a) whether any condition or death in respect of which compensation is claimed 
was caused by an injury; 

(b) whether any injury has arisen out of or in the course of an employment; 

(c) the existence and degree of functional impairment to a worker by reason of 
an injury; 

(d) the permanence of a functional impairment resulting from an injury; 

(e) the degree of diminution of earning capacity caused by an injury; 

(f) the average earnings; 

(g) the existence of the relationship of any member of the family of a worker and 
the degree of dependency; 

(h) whether any industry or any part, branch or department of any industry is 
within the scope of this Act and the class to which it is assigned: 

(i) whether any worker is within the scope of this Act. 

"22(2) The decision and finding of the board under this Act upon all questions of 
fact and law are final and conclusive and no proceedings by or before the board 

shall be restrained by injunction, prohibition or other proceeding or removable by 
certiorari or otherwise in any court. ... [Emphasis added] 

"25. A decision of the board shall be upon the real merits and justice of the case 
and it is not bound to follow any legal precedent. ... 

"44. No employer and no worker or any dependant of a worker has a right of action 
against an employer or a worker with respect to an injury sustained by a worker in 
the course of his employment. ... [Emphasis added] 

"166. No action lies for the recovery of compensation and all claims for 
compensation shall be heard and determined by the board. 

"167. The right to compensation provided by this Act is in lieu of all rights of action, 
statutory or otherwise, to which a worker or his dependants are or may be entitled 

against the employer of the worker for or by reason of any injury sustained by him 
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while in the employment of the employer. [Emphasis added] 

"168. Any party to an action may apply to the board for adjudication and 
determination of the question of the plaintiff's right to compensation under this Act 

or as to whether the action is one barred by this Act, and that adjudication and 
determination is final and conclusive. ... [Emphasis added] 

"180. Except as otherwise provided in this Act, all rights of action against 
employers for injuries to workers, either at common law or under the Workmen's 
Compensation Act, are abolished." (Emphasis added) 

V 

Decision Of The Board 

[18]  The Board held that each of Procrane, Saskatchewan Power Corporation and 

the Government of Saskatchewan were involved or engaged in an industry as 
defined by s. 2(j) of the Act. By virtue of s. 3(1) of the Act the "Act applies to all 

employees and workers engaged in, about or in connection with any industry" unless 
those industries are excluded by the Act or Regulations. 

[19]  None of the applicants fall into the class excluded by the Act or Regulations. It 

is argued that the applicants and the deceased workers were not employed by 
Procrane, Saskatchewan Power Corporation or the Government of Saskatchewan, 

but rather by Babcock/Wilcox and are therefore not caught up by the provisions of 
the Act. 

[20]  The Board held that ss. 44 and 180 of the Act applied to bar actions by a worker 

against an employer other than his or her own employer. 

[21]  In my view this position is correct. When one looks at the definition of employer 

in s. 2(f), employment in s. 2(g), and the definition of worker in s. 2(t), one can 
readily determine the encompassing nature of the legislation. 

[22]  "Employer" includes any person, firm or corporation having in its service any 

worker engaged in any work in, about or in connection with an industry. By s. 2(f), 
industry includes an establishment, undertaking, trade and business. 

[23]  "Employment" includes employment in an industry or any part, branch or 
department of an industry. 

[24]  "Worker" means a person who has entered into or works under a contract of 

service or apprenticeship, written or oral express or implied, whether by way of 
manual labour or otherwise, and includes any other person not otherwise coming 

within this definition who, under the Act or under any direction or order of the Board, 
is deemed to be a worker. 
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[25]  The applicants fell within the parameters of the Act. 

[26]  It is clear that Procrane and Saskatchewan Power Corporation were employers 

with workers engaged in an industry. The Government of Saskatchewan is an 
employer pursuant to s. 2(f) and is an employer in this instance if it has "any worker 

engaged in any work ... in connection with an industry". 

[27]  The industry in which the government is engaged in is essentially what the 
government does. It creates legislation, administers the programs and enforces the 

standards set by the legislation. In this case it is the standards set by the 
occupational health and safety legislation. An industry is an undertaking of any kind, 

therefore administering the programs in compliance with the legislation is an 
industry. 

[28]  If the facts alleged the government in the statement of claim were proven, the 

injuries to the workers came about in the course of their employment because of the 
inaction of the government in failing to control, regulate and enforce its laws, the only 

activity which the government participates in, thus being its industry. 

[29]  It is not necessary under the Act that the "industry" be the same for each 
employer. It is only necessary that the worker be engaged in any work in connection 

with an industry which is within the Act. 

[30]  Section 44 bars actions by an employer and a worker against an employer or a 

worker with respect to an injury sustained by a worker in the course of his 
employment. 

[31]  Section 180 abolishes "... all rights of action against employers..." unless 

otherwise permitted in the Act. 

[32]  Where employers are employers within the meaning of s. 2(f) and meet the 

industry test of s. 2(j) then the combined effect of ss. 44 and 180 is the Act protects 
employers, other than employers of the injured worker, from any action by the 
injured worker to the same extent as if the injured worker attempted to recover 

against his own employer. 

[33]  The words "an employer" in s. 44 and "employers" in s. 180 collectively include 

any employer who falls within the Act and who is a defendant to an action 
commenced by a worker for injuries even though that employer was not the 
employer of the worker. This is precisely the decision reached by the Board. See 

also Peter v. Yorkshire Estate Co., [1926] 2 W.W.R. 545; [1926] A.C. 513 (P.C.). 

[34]  Section 22 of the Act gives the Board exclusive jurisdiction to determine all 

matters arising out of the Act. In particular the Board has exclusive jurisdiction to 
determine whether any death was caused by an injury; whether any injury has arisen 
out of or in the course of an employment; whether any industry or any part, branch 

or department of any industry is within the scope of the Act and whether any worker 
is within the scope of the Act. 

19
93

 C
an

LI
I 8

94
8 

(S
K

 Q
B

)

Volume V - Page 142 of 198



 

 

[35]  Section 22(2) states the decision and finding of the Board under the Act upon all 
questions of fact and law are final and conclusive and no proceedings by or before 

the Board shall be removable by certiorari. 

[36]  The applicants argue that s. 22(2) has no application because the decision of 

the Board was made pursuant to s. 168. However, s. 22 refers to "all matters and 
questions arising under the Act" including questions of fact and law. It sets out areas 
in which the Board has exclusive jurisdiction, and the Board operated within that 

jurisdiction in reaching its decision. The decision of the Board is then protected by 
the privative clause in s. 22(2). Even if there is merit in the applicants' argument, little 

turns on it because a s. 168 "adjudication and determination is final and conclusive". 

[37]  Section 22(2) is what is referred to as a true privative clause. The test for review 
is the patently unreasonable test. It is not correctness. The patently unreasonable 

test was recently reviewed by the Supreme Court of Canada in Canada (Attorney 
General) v. Public Service Alliance of Canada, [1993] 1 S.C.R. 941; 150 N.R. 161, 

where Cory, J., stated at p. 187: 

"In CAIMAW v. Paccar of Canada Ltd., [1989] 2 S.C.R. 983 ... La Forest, J., ... laid 
out the strict test of review, at p. 1003 S.C.R.: 

'Where, as here, an administrative tribunal is protected by a privative clause, 

this court has indicated that it will only review the decision of the Board if that 
Board has either made an error in interpreting the provisions conferring 
jurisdiction on it, or has exceeded its jurisdiction by making a patently 

unreasonable error of law in the performance of its function. ..." 

"It is not enough that the decision of the Board is wrong in the eyes of the court; it 
must, in order to be patently unreasonable, be found by the court to be clearly 

irrational." 

(See also United Brotherhood of Carpenters and Joiners of America, Local 579 v. 
Bradco Construction Ltd., [1993] 2 S.C.R. 316; 153 N.R. 81; 106 Nfld. & P.E.I.R. 

140; 334 A.P.R. 140 and U.E.S., Local 298 v. Bibeault, [1988] 2 S.C.R. 1048; 95 
N.R. 161; 24 Q.A.C. 244. 

[38]  Section 25 of the Act gives the Board a wide discretion in its decision and the 
applicants have failed to demonstrate that the Board's decision is patently 
unreasonable. Nor have the applicants shown that the Board exceeded its 

jurisdiction. 

[39]  In any event, little turns on which test should be applied because not only does 

the decision of the Board withstand the patently unreasonable test, it could be 
sustained if the standard of review was correctness. 

[40]  In view of this, it is not necessary to deal with each of the arguments advanced 

by the applicants. They are all rejected as a basis for quashing the decision of the 

19
93

 C
an

LI
I 8

94
8 

(S
K

 Q
B

)

Volume V - Page 143 of 198



 

 

Board. 

VI 

Section 15(1) Of the Charter 

[41]  Finally, the applicants argue s. 44 of the Act is unconstitutional being in violation 

of s. 15(1) of the Charter. This issue was rejected by the Supreme Court of Canada 
in Reference Re Sections 32 and 34 of the Workers' Compensation Act (Nfld.), 
[1989] 1 S.C.R. 922; 96 N.R. 227; 76 Nfld. & P.E.I.R. 181; 235 A.P.R. 181; 56 

D.L.R.(4th) 765; 40 C.R.R. 135. The applicants failed to distinguish this case, 
therefore s. 44 of the Act does not violate s. 15(1) of the Charter. 

[42]  The motion is dismissed with costs to each of the opposing parties. 

Application dismissed. 
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Supreme Court of Newfoundland - Trial division 

Piercey v. General Bakeries Ltd. 

Date: 19860930 

Docket: 1985No.898 

HICKMAN C.J.T. D.: -This case concerns the constitutionality of ss. 32 and 34 of the Workers' 

Compensation Act, 1983 (Nfld.), c. 48 (the "Act"). These sections, in brief, deny a worker or 

his dependents the right to claim compensation, other than as prescribed in the Act, from an 

employer or a worker, for any injury sustained in the course of the worker's employment. The 

impugned sections limit the worker or his dependents' right to compensation to the amount 

provided by the Act. The legislation has the effect of denying a worker or his dependents, in 

cases of this kind, access to the courts for the purposes of recovering damages from an 

employer for injuries sustained by the worker in the course of his employment. 

The plaintiff is the widow of Samuel Piercey who was electrocuted and died on July 20, 1984, 

while performing his employment duties for his employer, the defendant, General Bakeries 

Limited. The plaintiff was a dependent of Samuel Piercey at the time of his death. The 

defendant was duly registered with the Workers' Compensation Commission as an employer 

under the Act. 

The plaintiff, Shirley Piercey, subsequent to her husband's death, filed a claim for benefits 

under the Act, and her claim was adjudicated by the Workers' Compensation Commission as 

being compensable. She was thereby awarded benefits as the surviving dependent spouse of 

Samuel Piercey and subsequently was paid compensation in the sum of $37,600 pursuant to 

the Act. The plaintiff deposited the total award for compensation in an interest-bearing 

account to remain there until the determination of the within action. 

It is the position of the defendant and the intervenors that ss. 32 and 34 of the Act preclude 

the plaintiff from commencing this action. The relevant sections of the Act read as follows: 

32(1) The right to compensation provided by this Act is in lieu of all rights and rights of 
action, statutory or otherwise, to which a worker or his dependents are or may be 
entitled against an employer or a worker by reason of any injury in respect of which 

compensation is payable or which arises in the course of the worker's employment. 

(2) A worker, his personal representative, his dependents or the employer of the worker
has no right of action in respect of an injury against an employer or against a worker of
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that employer unless the injury occurred otherwise than in the conduct of the operations 
usual in or incidental to the industry carried on by the employer. 

(3) No action lies for the recovery of compensation under this Act and all claims for 
compensation shall be determined by the Commission. 

….. 

34. Where an action in respect of an injury is brought against an employer or a worker 
by a worker or his dependent, the Commission has jurisdiction upon the application of 
any party to the action to adjudicate and determine whether the action is one prohibited 

by this Act. 

The plaintiff instituted the within action by causing a writ of summons and statement of claim 

to be issued on July 9, 1985. It is the plaintiff's position that ss. 32 and 34 of the Act deprive 

her of a right guaranteed by the Canadian Charter of Rights and Fredoms (the "Charter") and 

as a consequence she is entitled to institute this action. In particular the plaintiff invokes the 

protection allegedly provided by s. 15 of the Charter which section came into force on April 

17, 1985. 

With the consent of counsel for all parties, it was ordered by Mr. Justice Goodridge that the 

following issues be stated for determination by this court: 

1. Are Sections 32 and 34 of The Workers' Compensation Act, 1983, S.N. 1983, Chapter 
48 ultra vires by virtue of Section 15 of the Canadian Charter of Rights and Freedoms; 

2. Alternatively, are Sections 32 and 34 of The Workers' Compensation Act, 1983, S.N. 
1983, Chapter 48 made inapplicable by Section 15 of The Canadian Charter of Rights 

and Freedoms for reasons particular to the facts of the within matter. 

When argument on the questions designated by Goodridge J. came on for hearing, counsel 

for the defendant and intervenors raised two additional issues: namely, whether s. 15 of the 

Charter could be given retrospective application and whether the plaintiff has standing to seek 

a declaration that the legislation in question is invalid. The cause of action arose before s. 15 

of the Charter became law but the writ of summons was issued after that section came into 

force. All counsel asked that I deal with the question of the retrospectivity of s. 15 and of 

standing along with the two issues stated in the order of Mr. Justice Goodridge. 

Ordinarily, if the issue of retrospectivity was decided against the plaintiff, there would be an 

adjournment to enable the parties or any one of them to decide whether the case should 

proceed further, at least in so far as the Charter issues are concerned. Alternatively, if it was 

decided that the plaintiff does not have standing to ask the court to determine the validity of 

the impugned sections of the Act, that would be the end of the case. However, all counsel 
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expressed the view that the Charter issues raised in this action should be dealt with, at this 

time, as there are several similar claims which await adjudication of the constitutionality of ss. 

32 and 34 of the Act. It is desirable to embark upon the interpretation or application of the 

Charter only where the issues are clearly before the court or where there is an apparent need 

for early adjudication of the matters raised in the pleadings. It is for that reason, coupled with 

an anxiety to avoid putting other litigants through unnecessary expense, and saddling the 

courts with repetitive work, that I deem it appropriate to deal with the question of 

retrospectivity and standing along with the issues already listed for determination. 

The plaintiff contends that the "right to litigate" in the courts is the right of every citizen and 

that by denying her access to the courts, the Act has abrogated one of her fundamental rights 

under the Charter. Section 2 of the Charter enumerates certain fundamental freedoms which 

are guaranteed therein. Such fundamental freedoms are not exclusive. In my view, if the 

Charter provides or preserves other fundamental rights for Canadians, such rights have the 

same strength of purpose, the same guarantee and validity as the fundamental freedoms 

enumerated in s. 2 of the Charter. Section 24(1) confers upon any Canadian, whose rights 

and freedoms as guaranteed by the Charter have been infringed or denied, the right to seek 

an appropriate remedy from the courts. 

The plaintiff alleges that her rights of equality before and under the law and equal protection 

and benefit of the law, as provided in s. 15 of the Charter, have been infringed or denied in 

that she is being denied access to the courts under the impugned sections of the Act. The 

plaintiff is saying, in effect, that she cannot have equal protection and equal benefit of the law 

without discrimination if she and people in her class are denied the right to litigate in the 

courts of the land. 

Section 15(1) of the Charter reads: 

15(1) Every individual is equal before and under the law and has the right to the equal 
protection and equal benefit of the law without discrimination and, in particular, without 
discrimination based on race, national or ethnic origin, colour, religion, sex, age or 
mental or physical disability. 

1. Standing 

In Minister of Justice of Canada et al. v. Borowski (1981), 130 D.L.R. (3d) 588, 64 C.C.C. (2d) 

97, [1981] 2 S.C.R. 575, the Supreme Court of Canada dealt with the question of standing of 
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a citizen who sought to challenge the validity of certain sections of the Criminal Code on the 

grounds same were contrary to the Canadian Bill of Rights, R.S.C. 1970, App. III, p. 457. In 

that case, Martland J., speaking for the majority of the court, said at p. 606 D.L.R., p. 598 

S.C.R.: 

I interpret these cases as deciding that to establish status as a plaintiff in a suit seeking 
a declaration that legislation is invald [sic], if there is a serious issue as to its invalidity, a 
person need only to show that he is affected by it directly or that he has a genuine 

interest as a citizen in the validity of the legislation and that there is no other reasonable 
and effective manner in which the issue may be brought before the Court. In my opinion, 
the respondent has met this test and should be permitted to proceed with his action. 

The clear meaning of s. 24(1) of the Charter is that anyone whose rights have been infringed 

or denied may look to the courts for protection and redress. That section does not mean that 

a person seeking to enforce his or her rights under the Charter must first prove that same 

have been infringed or denied. Such illogical requirement would mean that before deciding 

whether a person has standing, the courts would have to conclude that a right had been 

infringed. The only rational conclusion is that a person seeking to avail of the redress 

provided under s. 24(1) must show a prima facie case that a guaranteed right under the 

Charter exists and that such right has been infringed or denied. An alternative ground laid 

down in the Borowski case, is where the person has a general interest in bringing an 

important constitutional case before the courts. The Supreme Court of Canada in the 

Borowski case indicated a willingness to broaden the right of access to the courts where an 

important justiciable issue is to be decided. 

Professor H. Scott Fairley, in the publication "The New Consti tution and the Charter of 

Rights", edited by Belobaba and Gertner, wrote at p. 226: 

The majority opinion of Mr. Justice Martland in Minister of Justice v. Borowski confirms 
the view that the Supreme Court of Canada has no desire to narrow its current approach 
to the determination of standing in constitutional cases. In fact, it now appears that the 

latitude shown by the Court in Thorson and McNeil has been extended even further by 
the Borowski majority, notwithstanding a disturbing dissent by the Chief Justice. 

The spirit and intent of the Charter contemplates ready access to the courts for those who feel 

they have been aggrieved thereunder. In my view, a much greater latitude, in that regard, is 

allowed in Charter cases than that envisaged in the Borowski case which dealt only with 

standing under the Canadian Bill of Rights. While the Bill of Rights was a commendable first 

step toward guaranteeing rights, it was confined to areas of federal jurisdiction and did not 
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possess the strength and aura of a constitutional statute. The Charter, being an all-

encompassing protective instrument of rights and freedoms, restricted only by that rider and 

nebulous qualification, s. 1 thereof, requires that access to the courts by Canadians seeking 

adjudication of important constitutional issues should be wide and generous. 

The plaintiff, whose right to seek damages arising out of the death of her husband, due to the 

alleged negligence of his employer, is directly affected by the impugned sections of the Act 

which deny her access to the courts for that purpose. Further, the sections of the Act, which 

this court is asked to declare invalid, are uniform throughout most Canadian provinces, and 

as a consequence, raises a most important constitutional issue. In my view, the plaintiff has 

standing to bring the questions raised herein before the court. 

2. Retrospectivity and retroactivity 

The plaintiff's case rests on the argument that ss. 32 and 34 of the Act offend s. 15 of the 

Charter. For the plaintiff to successfully pursue such argument, this court must decide 

whether s. 15 is retrospective. 

The rules governing the interpretation of statutes generally, in so far as retrospectivity is 

concerned, apply with equal force to the interpretation of the Charter. The principles of 

interpretation relative to the retrospective operation of a statute, were laid down accurately 

and succinctly in Maxwell on Interpretation of Statutes 11th ed. (1962), and continue to form 

the basis of judicial interpretation in that regard. Maxwell on Interpretation of Statutes says at 

pp. 204-5: 

Upon the presumption that the legislature does not intend what is unjust rests the 
leaning against giving certain statutes a retrospective operation. Nova constitutio futuris 
formam imponere debet, non praeteritis. They are construed as operating only in cases 
or on facts which come into existence after the statutes were passed unless a 

retrospective effect be clearly intended. It is a fundamental rule of English law that no 
statute shall be construed to have a retrospective operation unless such a construction 

appears very clearly in the terms of the Act, or arises by necessary and distinct 
implication. 

"Perhaps no rule of construction is more firmly established than this, that a retrospective 
operation is not to be given to a statute so as to impair an existing right or obligation, 

otherwise than as regards matter of procedure, unless that effect cannot be avoided 
without doing violence to the language of the enactment. If the enactment is expressed 

in language which is fairly capable of either interpretation, it ought to be construed as 
prospective only." But if the language is plainly retrospective it must be so interpreted. 
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In Croxford v. Universal Ins. Co. Ltd., [1936] 2 K.B. 253, Scott L.J., when referring to the 

same statement from Maxwell on Interpretation of Statutes, said at p. 281: 

That page seems to me to contain an almost perfect statement of the principle that you 

do not give a statute retrospective operation unless there is perfectly clear language 
showing the intention of Parliament that it shall have a retrospective application. 

Canadian courts have, on several occasions, dealt with the retrospectivity of the Charter. In 

Re A.-G. Can. and Stuart (1982), 137 D.L.R. (3d) 740 at p. 748, [1983] 1 F.C. 651, 44 N.R. 

320 at p. 330, Cowan D.J., speaking for the Federal Court of Appeal, said: 

Since the Charter is not retrospective, the claimant cannot, in this case, claim the benefit 

of any rights conferred by the Charter. Her rights are to be determined in accordance 
with the law as it existed at the date of filing of her claim — September 5, 1980. I note 
further that s. 15 of the Charter, which deals with the right of every individual to equality 

before and under the law and to equal protection and equal benefit of the law without 
discrimination based on race, national or ethnic origin, colour, religion, sex, age or 

mental or physical disability, is subject to the provisions of s. 32(2) which provides that s. 
15 shall not have effect until three years after s. 32(2) comes into force. Section 15 is 
therefore not now in force. 

See as well R. v. Belton (1983), 146 D.L.R. (3d) 34 at p. 38, 3 C.C.C. (3d) 427, [1983] 2 

W.W.R. 472 at pp. 476-7 (Monnin J.A.); R. v. Lee (1982), 142 D.L.R. (3d) 574, 1 C.C.C. (3d) 

327, [1983] 1 W.W.R. 379 (Sask.); R. v. Longtin (1983), 147 D.L.R. (3d) 604 at p. 608, 5 

C.C.C. (3d) 12, 41 O.R. (2d) 545; Re Potina and The Queen (1982), 136 D.L.R. (3d) 69, 67 

C.C.C. (2d) 19, 37 O.R. (2d) 189; and Re Blackwood Beverages Ltd., et al. and The Queen et 

al. (1984), 15 D.L.R. (4th) 231 at p. 234, 16 C.C.C. (3d) 363, 3 C.P.R. (3d) 336, 30 Man. R. 

(2d) 249 at pp. 251-2. 

The legislative change which the plaintiff attributes to s. 15 of the Charter is that she now has 

a right of access to the courts for the purpose of recovering from her late husband's employer 

damages arising out of her husband's death in the course of his employment, due to the 

negligence of his employer. Section 32 of the Act clearly precludes the plaintiff from pursuing 

the within action against her late husband's employer. The employer, on the other hand, is 

protected from any such action by virtue of the same section of the Act. As a consequence, 

the relief sought herein by the plaintiff would confer upon her a substantive right which she did 

not possess prior to the coming into force of s. 15 of the Charter and would, at the same time, 

take away from the defendant, a substantive right. 
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Section 15 of the Charter operates prospectively only and as a consequence should not be 

interpreted and applied in a manner which would give it a retrospective effect. 

The wording of the Canada Act, 1982 (U.K.), c. 11, does not expressly or by necessary 

intendment suggest that any of its provisions are to operate retrospectively. With particular 

reference to s. 15 of the Charter, Parliament made it abundantly clear in s. 32(2) of the 

Canada Act that s. 15 would not have effect until three years after the date of the 

proclamation of the Charter. The Charter was proclaimed on April 17, 1982. The specific 

declaration found in s. 32 of the Canada Act relating to s. 15 of the Charter clearly indicates 

that Parliament did not intend such section to have a retrospective effect. I conclude that s. 15 

was not in effect on the date the plaintiff's husband was killed. 

Counsel for the plaintiff argued, rather ingeniously, that it is not necessary to apply s. 15 of 

the Charter retrospectively as the relevant time is the date of the trial, not the date when the 

plaintiff 's husband was killed. I am unable to find any merit in such argument. 

Section 34 of the Act confers upon the Workers' Compensation Commission the exclusive 

right, where an action has been brought against an employer, to adjudicate and determine 

whether the action is one prohibited by the Act. Section 32 of the Act eliminates any cause of 

action by the plaintiff against her late husband's employer to which the plaintiff may have 

been entitled at common law. For these sections to become operative, there must be an 

event which entitles a worker or his dependents to seek compensation from an employer. 

Such event is either injury or death of a worker in the course of his employment. The date of 

such event is an essential component in the factual situation. 

Stroud's Judicial Dictionary of Words and Phrases by John S. James, 4th ed. (1971), defines 

"cause of action" as the entire set of facts that gives rise to an enforceable claim. In the 

instant case the date of death is a very relevant fact. It follows, therefore, that in order for the 

plaintiff to be entitled to pursue the within action, s. 15 of the Charter will have to be applied 

retrospectively which, for the reasons given, the law does not permit. 

The answer to the second question posed by the plaintiff is that s. 15 of the Charter cannot be 

applied retrospectively and she is precluded from proceeding with this action against the 

defendant. 
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Such declaration, as I indicated earlier, would ordinarily dispose of this case. However, all 

parties to this action have urged that I answer the questions stated by Goodridge J. rather 

than await the hearing of another pending action which will require the determination of 

precisely the same questions. It is in the public interest, where it is known to a court that 

several intended litigants are awaiting judicial interpretation of a particular section or sections 

of the Charter, to have same dealt with as expeditiously as possible. This case clearly meets 

such criteria and I will, therefore, now deal with both of the principal questions in issue. 

3. Constitutionality of ss. 32 and 34 of the Workers' Compensation Act. 

It is appropriate to again restate the two principal questions raised by the plaintiff which are: 

1. Are Sections 32 and 34 of The Workers' Compensation Act, 1983, S.N. 1983, Chapter 
48 ultra vires by virtue of Section 15 of the Canadian Charter of Rights and Freedoms; 

2. Alternatively, are Sections 32 and 34 of The Workers' Compensation Act, 1983, S.N. 
1983, Chapter 48 made inapplicable by Section 15 of The Canadian Charter of Rights 
and Freedoms for reasons particular to the facts of the within matter. 

I shall approach the question raised under the Charter in the two steps suggested by the 

Ontario Court of Appeal in Re Federal Republic of Germany and Rauca (1983), 145 D.L.R. 

(3d) 638 at p. 654, 4 C.C.C. (3d) 385, 41 O.R. (2d) 225: 

First, it has to be determined whether the guaranteed fundamental right or freedom has 
been infringed, breached or denied. If the answer to that question is in the affirmative, 
then it must be determined whether the denial or limit is a reasonable one demonstrably 

justifiable in a free and democratic society. 

It is the plaintiff's contention that the right to litigate in the courts is a fundamental right of 

every citizen. The fundamental freedoms guaranteed by the Charter and enumerated in s. 2 

deal with individual liberties while any other fundamental rights or liberties will have to be 

found either expressly or by necessary intendment in other provisions of the Charter. The 

plaintiff argues that the fundamental right to litigate in the courts is found in s. 15. As the right 

claimed by the plaintiff is not one of the specified fundamental rights, the onus rests squarely 

upon her to show that the relief she seeks is a fundamental right guaranteed by the Charter. 

The question posed by the plaintiff is whether an individual is denied equality "before and 

under the law" and denied "equal protection and equal benefit of the law without 

discrimination" if such individual is denied access to the courts because as a member of a 

designated group or class of persons, he or she is precluded, by statute from pursuing his or 
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her rights in a court of law. The question can be accurately put another way: does the 

substitution of a statutory tribunal in place of a court of law for the purpose of determining 

whether compensation is payable to an injured worker or his dependents in accordance with 

the provisions of the Workers' Compensation Act and to fix the amount of compensation 

within the maximum sum provided under the Act regardless of the magnitude of the loss 

suffered, deprive the worker or his dependents of a right entrenched by s. 15 of the Charter? 

It is difficult to conceive that a victim, who has suffered damages as the result of the 

negligence of a third party, could enjoy the equality and protections of the law so clearly 

contemplated in s. 15 of the Charter if such person's right of redress in the courts is restricted 

or denied. Of all the institutions required to ensure the well-being of a democratic society, the 

courts alone stand free and totally independent of Parliament, the Crown and any individual or 

group of individuals. The courts acting through their inherent jurisdiction, strengthened by the 

clear intention of the framers of the Charter, stand between the would-be oppressor and the 

intended victim; between the Crown and the accused, between the state and the individual 

and between the tortfeasor and the sufferer. There is no doubt that courts have the 

machinery, power and legal skills to guarantee any citizen the rights enshrined in s. 15 of the 

Charter. On the other hand, statutory tribunals, such as the Workers' Compensation Commis-

sion, created for the purpose of carrying out the will of the Legislature, do not have the same 

unimpaired independence or knowledge of the law and the skill to interpret same which the 

judiciary and courts have and must continue to enjoy. No substitute has been devised, to 

date, to replace the courts as the guardian of the liberty and freedom of all Canadians and to 

deprive a class of citizens of access to the courts is at variance with the intent of the Charter 

and in particular, s. 15 thereof. 

Counsel for the defendant argued that Canadian courts have conclusively determined that 

significant matters are within the exclusive jurisdiction of Workers' Compensation 

Commissions. It then follows, so the defendant's counsel says, that as there was no right of 

access to the courts for the purpose set forth in s. 34, there can be no contravention of s. 15 

for the reason that at the time the Charter became law, there was no existing right to protect. 

Such argument begs the question raised by the plaintiff. 

Section 15 creates, and where appropriate, enshrines certain rights. The fact that pre-Charter 

provincial legislation had denied a class of citizens a right which was subsequently created 
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and enshrined in the Charter does not give validity to such offending legislation. The 

"grandfather" principle does not apply to legislation which is at variance with the rights 

protected by the Charter. 

For these reasons I conclude that ss. 32 and 34 of the Act infringe upon and deny the plaintiff 

a fundamental right guaranteed under the Charter. 

Such conclusion brings me to the final issue, namely, whether the denial or limit contained in 

the impugned sections is a reasonable one demonstrably justified in a free and democratic 

society. When once it has been determined that a guaranteed right has been infringed, 

breached or denied, the onus then shifts to those defending the integrity of the impugned 

legislation to satisfy the court that the limits prescribed therein can be demonstrably justified 

in a free and democratic society. See Hunter et al. v. Southam Inc. et al. (1984), 11 D.L.R. 

(4th) 641 at p. 660, 14 C.C.C. (3d) 97, 2 C.P.R. (3d) 1, sub nom. Southam Inc. v. Director of 

Investigation & Research of Combines Investigation Branch et al., [1984] 2 S.C.R. 145 at p. 

169, where Dickson C.J.C. said: 

The phrase "demonstrably justified" puts the onus of justifying a limitation on a right or 
freedom set out in the Charter on the party seeking to limit. 

It is appropriate to examine the history of workers' compensation legislation for the purpose of 

establishing its aims and the intended consequences of same. In that regard the evidence of 

Kenneth Harding, executive director of the Association of Workers' Compensation Boards of 

Canada, is helpful. The first Workmen's Compensation Act, 1897 (U.K.), c. 36, was enacted in 

the United Kingdom in 1897 and was replaced in that country in 1925 when the Parliament at 

Westminster passed a new Workmen's Compensation Act, 1925 (U.K.), c. 84. The effect of 

such legislation was to impose absolute liability upon an employer for injuries sustained by an 

employee in the course of his employment and to fix the amount recoverable by an employee 

from his employer in such cases. This legislation had the effect of compelling an employer to 

obtain insurance against such risk or to be a self-insurer. Similar legislation was in force in 

Newfoundland until the enactment of the Workmen's Compensation Act, 1950 (Nfld.), No. 24. 

That Act created a Workers' Compensation Board and denied a workman access to the 

courts for the purpose of recovering damages from his employer or an employee in any 

industry enumerated as being within the scope of that part of the Act applicable to such 

employer. 
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Most, if not all, Canadian provinces enacted legislation, similar to that which is now the 

subject-matter of this hearing, for the purpose of eliminating the question of fault and 

providing a vehicle for the speedy determination of an injured worker's entitlement to 

compensation. This legislation had the effect of imposing upon employers a no-fault scheme 

of insurance. This no-fault scheme was designed to provide speedy assessment of 

entitlement by the injured worker or his dependents to compensation benefits. In order to 

accomplish that desirable objective, the legislation eradicated the common law defences of 

volenti non, fit injuria, common employment and contributory negligence. In return, the worker 

and his dependents were restricted to recovering the amount determined by the board 

regardless of the nature and extent of the injuries or financial loss incurred as the results of 

the negligent actions of his employer, whose only contribution to his victim was the payment 

of an annual assessment imposed by the board on all members of his class. The benefits 

created by the impugned legislation, such as the elimination of the common law defences I 

have enumerated, the establishment of a scheme of no-fault insurance, and the protection of 

the employer against claims for damages arising out of negligence on his part toward an 

employee, are salutary and constitute a reasonably satisfactory response to the perceived 

needs of society. 

The question to be answered in this case, is whether this acceptable goal can be achieved 

and maintained without depriving a workman or his dependents of access to the courts for the 

purpose of claiming full compensation for the loss sustained as the result of an employer's 

negligence. The practice and workmen's compensation law in some countries strongly 

suggest that such goal can be attained without denying an injured worker or his dependents 

access to the courts for the purpose of recovering damages in excess of the compensation 

provided under the Act. 

In the United Kingdom the right of tort action has been retained while at the same time 

conferring upon workmen or their dependents, where appropriate, the absolute right of 

recovery of established workmen's compensation benefits. Kenneth Harding summarized the 

different workmen's compensation systems which exist throughout the world by saying that 

generally speaking, there are two types. One system retains the right of tort action but 

provides a minimum level of benefits which are available to all workmen and their dependents 

regardless of fault. The other system totally eliminates the right to sue an employer but all 
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workmen and their dependents are entitled to compensation fixed by the board without regard 

to fault. The impugned legislation falls into the second category. 

In MacKay v. The Queen (1980), 114 D.L.R. (3d) 393 at p. 424, 54 C.C.C. (2d) 129, [1980] 2 

S.C.R. 370 at p. 408, McIntyre J., when referring to s. 1(b) of the Canadian Bill of Rights, 

which preserves "the right of the individual to equality before the law and the protection of the 

law", said: 

It must not however be forgotten that, since the principle of equality before the law is to 
be maintained, departure shall be countenanced only where necessary for the 

attainment of desirable social objectives, then only to the extent necessary in the 
circumstances to make possible the attainment of such objectives. 

That very appropriate judicial direction of McIntyre J. applies with even greater force to s. 

15(1) of the Charter which, for the purpose of insuring a very broad interpretation of that 

section, added to the "equality before the law" provisions found in the Bill of Rights equality 

"under the law, equal protection of the law and equal benefit of the law". 

If one uses an holistic approach when interpreting the Charter, he or she will conclude that 

the cornerstone of that noble document is that the law shall be equally applied to all 

Canadians and that the somewhat restricted escape hatch ostensibly provided in s. 1 shall be 

used very sparingly indeed and only for the most compelling reasons. In my view, the courts 

when called upon to interpret or implement the Charter, should not be timid but rather, should 

apply the words of Lord Denning M.R. who, when referring to the Great Charter of 1214, in his 

book, What Next in the Law (1982), wrote: "It flows into the estuaries and up the rivers. It 

cannot be held back." 

The undeniable fact is that any Canadian whose rights have been adversely affected by the 

negligence of another may seek redress in the courts against such tortfeasor and in the event 

of liability being established may recover his proven damages in accordance with well-

established principles of common law in that regard. One group of Canadians whose rights, in 

that regard, are restricted are those who fall into the class provided in the Act which class 

embraces the plaintiff. If I may put it another way, the unreasonableness of the restrictions in 

that regard stands out as an intolerable blot upon the legislative landscape of a free and 

democratic nation. 
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In R. v. Oakes (1986), 26 D.L.R. (4th) 200, 24 C.C.C. (3d) 321, [1986] 1 S.C.R. 103, 65 N.R. 

87, the Supreme Court of Canada reviewed the central criteria which must be satisfied to 

establish that a limit is reasonable and demonstrably justified in a free and democratic 

society. Dickson C.J.C., dealing with an attempt to invoke s. 1 for the purpose of justifying a 

violation of a constitutional right protected by the Charter, said at p. 227 D.L.R., p. 128 N.R.: 

A court will also need to know what alternative measures for implementing the objective 
were available to the legislators when they made their decisions. 

Applying that principle to this case, the question to be asked is: can the benefits sought to be 

conferred or the social problems sought to be eradicated or contained be reasonably 

achieved without imposing the limitation upon a citizen or a class of citizens which the 

impugned legislation clearly contemplates? In my view, an alternative remedy was clearly 

available to the Legislature. The legislation could have provided a worker and his dependents 

with the right of speedy recovery of compensation benefits to be fixed by a board regardless 

of fault at the same level now provided in the Act without eliminating the right to pursue an 

action in the courts against a tortfeasor. I conclude, therefore, that ss. 32 and 34 of the Act 

impose a limit on a right guaranteed under the Charter which limit is not reasonable and is not 

demonstrably justified in a free and democratic society within the meaning of s. 1. 

I am strengthened in my conclusion by the fact that in 1982, the Legislature of Newfoundland 

amended the Workers' Compensation Act to allow a worker or his dependents, where an 

accident occurred in the course of a worker's employment, to claim against a person other 

than his employer while the worker's entitlement to compensation under the Act would 

continue. This amending legislation was in response to the needs of dependents of workers 

lost on the semi-submersible offshore drilling rig "Ocean Ranger". Prior to such legislative 

amendment, a worker under such circumstances could either claim compensation under the 

Act or bring an action. He could not do both. See An Act to Amend the Workers' 

Compensation Act, 1982 (Nfld.), c. 11, s. 1 [amending R.S.N. 1970, c. 403, s. 11]. That 

section further provided that if a worker or his dependents brought an action and recovered 

less than the amount of compensation he or his dependents were entitled to receive under 

the Act, they were entitled to be paid the difference by the board. Section 1(5) of the 1982 Act 

provided that where a worker or dependents "commenced an action in a court of law" against 

a person other than his employer and recovered more than that paid by way of compensation, 
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then unless the commission otherwise approved, the worker was obliged to repay the 

commission the amount of the compensation already paid under the provisions of the Act. 

The principle contained in s. 11 of the 1982 Act is contained and strengthened in s. 33 of the 

1983 Act (the "Act"). Section 33(1) of the Act reads: 

33(1) Where a worker sustains an injury in the course of his employment in such 
circumstances as entitle him or his dependents to an action 

(a) against some person other than an employer or worker; or 

(b) against an employer or against a worker of that employer if the injury occurred 
otherwise than in the conduct of the operations usual in or incidental to the industry 
carried on by the employer, 

the worker or his dependents if they are entitled to compensation, may claim 
compensation "and" may bring an action. 

(Emphasis mine.) 

While s. 33 of the Act restricts the right of a worker to bring an action against his employer to 

the factual sitaution [sic] described in 33(1)(a), it does establish the principle that a worker 

may receive compensation from the commission and still recover damages from a person 

other than his employer or under certain circumstances directly from his employer. This 

recent change in the historical denial of any right of action against any person in any class 

designated in the Act, by a worker entitled to workers' compensation benefits, leads to the 

irresistible conclusion that the Legislature can achieve the principal objectives of the Act 

without denying workers or their dependents the right to bring an action in the courts for 

damages arising out of injuries received in the course of their employment. 

In summary, the answers to the two questions posed for adjudication in this matter are as 

follows: 

1. QUESTION 

Are Sections 32 and 34 of The Workers' Compensation Act, 1983, S. N. 1983, Chapter 
48 ultra vires by virtue of Section 15 of the Canadian Charter of Rights and Freedoms? 

ANSWER: YES. 

2. QUESTION: 

Alternatively, are Sections 32 and 34 of The Workers' Compensation Act, 1983, S.N. 
1983, Chapter 48 made inapplicable by Section 15 of The Canadian Charter of Rights 

and Freedoms for reasons particular to the facts of the within matter? 
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ANSWER: YES. 

While the plaintiff did not succeed in her argument with respect to the retroactivity of s. 15 of 

the Charter, she was successful with respect to the two main questions brought before this 

court for adjudication. As a consequence, there will be no order as to costs. 

Answers accordingly. 

[ScanLII Collection] 

19
86

 C
an

LI
I 1

07
 (

N
L 

S
C

)

Volume V - Page 159 of 198



Lee v. Workers’ Compensation Board of Alberta, 1999 ABQB 211
Date: 19990319

Action No. 9803-20997

IN THE COURT OF QUEEN’S BENCH OF ALBERTA
JUDICIAL DISTRICT OF EDMONTON

Between:

Kim Lee

Applicant

- and -

Workers’ Compensation Board of Alberta

Respondent

Reasons for Judgment of the
Honourable Mr. Justice C. Philip Clarke

I.  INTRODUCTION

[1] The Applicant seeks an order in the nature of mandamus pursuant to Part 56.1 of the
Alberta Rules of Court to enforce an August 28, 1996 decision of the Appeals Commission
which directed that the Workers’ Compensation Board ("the WCB") accept full responsibility
(liability) for the Applicant’s psychiatric/psychological condition following a work-related
accident.

II. FACTS

[2] The Applicant was involved in a work-related accident on September 12, 1994.  She was
subsequently diagnosed as having a psychiatric/psychological condition and an issue arose as to
whether or not this condition was caused by the work-related accident.  The WCB took the
position that the condition was a pre-existing condition and denied liability.

[3] The Applicant appealed this determination and, on January 25, 1996, the Claims Services
Review Committee upheld the determination of the WCB.  The Applicant then appealed the
decision of the Claims Services Review Committee to the Appeals Commission.  On August 28,
1996, the Appeals Commission found that the Applicant had recovered from her pre-existing
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condition prior to the accident.  It also distinguished the Applicant’s pre-accident symptoms of
psychotic reactions from the post-accident symptoms of nausea, adjustment disorder and
depression. The Appeals Commission allowed the Applicant’s appeal and accepted full liability
for her psychiatric/psychological condition as due to the September 12, 1994 compensable
accident. The Applicant’s WCB claim file was then returned to the WCB to determine the
appropriate level of compensation (quantum).  

[4] In order to determine the level of quantum, the WCB obtained a medical report from Dr.
Wiebe, dated September 25, 1996.  It contained information from a time period prior to the
Appeals Commission’s decision accepting liability for the Applicant’s psychiatric/psychological
condition.  The diagnosis in this report was “Paranoid Schizophrenia”.  While Dr. Wiebe’s report
contained the necessary information to determine quantum, the WCB took the position that, had
this report been before the Appeals Commission, its decision on liability might have been
different.  They did not determine quantum based on the report.  The WCB submitted the report
to the Appeals Commission for reconsideration. The request for reconsideration was denied at
some point in late 1996 or early 1997, with the following written reasons:

Although we initially felt a reconsideration was warranted, after further
discussion we determined that the Claims Department must adjudicate the impact
of Dr. Wiebe’s September 25, 1996 diagnosis on this claim.

Please proceed with implementing the August 28, 1996 Appeals Commission’s
decision as it remains a decision made to date.  Please also proceed with
adjudicating the new evidence.

(underlining added)

[5] After the application before this Court was filed, counsel for the WCB wrote to the Chief
Appeals Commissioner advising of the WCB’s concern regarding the direction of the
Commission that the WCB adjudicate the impact of the new evidence.  The Commission, having
regard to the submissions of its own counsel and the submissions of the WCB, has now referred
this matter to a panel to determine if the Commission is seized with the matter and if a
reconsideration hearing is warranted. 

[6] The WCB paid 100% disability benefits to the Applicant from September 23, 1995 to
October 31, 1996. It paid 50% disability benefits from Nov. 1, 1996 to December 19, 1997, the
period during which it was investigating the report from Dr. Wiebe. The WCB ceased paying
benefits on December 19, 1997 on the basis that the Applicant’s current condition was non-
compensable, ie, the WCB was not liable.  

III.  ISSUES 
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[7] What is the proper interpretation of the Appeals Commission’s decision dismissing the
reconsideration application?

[8] Should the court, through an order in the nature of mandamus, compel the WCB to
comply with the decisions of the Appeals Commission?

IV. ANALYSIS

What is the proper interpretation of the Appeals Commission’s decision dismissing the
reconsideration application?

(a) Proposed interpretations

[9] The Applicant submits that the proper interpretation of the decision dismissing the
reconsideration application is that the reconsideration panel directed the WCB to comply with
the earlier decision of the Appeals Commission accepting liability for the Applicant’s
psychiatric/psychological condition, and directed the WCB to use Dr. Wiebe’s report to
determine quantum.

[10] The WCB submits that the Appeals Commission’s decision dismissing the
reconsideration application is most plausibly interpreted as a delegation to the WCB of the
Appeals Commission’s jurisdiction to reconsider the issue of liability.  It is common ground that
such a purported delegation is ultra vires. 

[11] Alternatively, the WCB says that the Appeals Commission’s decision must be read in
context.  The Appeals Commission found the worker’s pre-accident symptoms of psychotic
reactions were different from post-accident symptoms of nausea, adjustment disorder and
depression.  The Appeals Commission found that the post-accident symptoms were compensable
because they were different from the pre-accident symptoms. Therefore, in accepting the
psychiatric/psychological condition, the Appeals Commission expressly accepted only the
condition relating to nausea, adjustment disorder and depression.  Given the nature of Dr.
Wiebe’s subsequent report and his diagnosis of paranoid schizophrenia, which relates back to the
pre-accident symptoms, the Appeals Commission’s decision dismissing the reconsideration
application can be interpreted as directing the WCB to determine whether the Appeals
Commission’s decision on liability was still applicable, as the condition for which they directed
the WCB to accept responsibility no longer existed. In support of this interpretation, the WCB
relies on the ordinary meaning of the word “adjudicate” which was used by the Appeals
Commission in relation to Dr. Wiebe’s report.

[12] In Chambers, counsel for the Appeals Commission offered her interpretation of the
Appeals Commission’s decision dismissing the reconsideration application, emphasizing, in
response to an objection by counsel for the Applicant, that she was not entitled to interpret the
decision on behalf of the Appeals Commission and that it was only her interpretation as counsel. 
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She was of the opinion that the Appeals Commission’s decision dismissing the reconsideration
application was based on the Appeals Commission’s mistaken belief that Dr. Wiebe’s report
related to a time period after the Appeals Commission’s first decision.  This mistake led the
Appeals Commission to direct the WCB to comply with the previous decision as to liability for
the time period before it was decided, and adjudicate Dr. Wiebe’s report on liability as it relates
to the time period following the Appeals Commission’s decision accepting responsibility for the
Applicant’s psychiatric/psychological condition.  She states that this error resulted in an
unauthorized delegation.

(b) Analysis of the proposed interpretations

[13] Where two interpretations are possible the Court should accept that the Appeals
Commission was acting lawfully and therefore accept the interpretation that gives that result.

[14] I accept the Applicant’s interpretation of the Appeals Commission’s decision dismissing
the reconsideration application.  The Appeals Commission directed the WCB to implement the
Appeals Commission’s decision accepting responsibility for the Applicant’s
psychiatric/psychological condition, and decide the quantum based on Dr. Wiebe’s report. 

Should the court, through an order in the nature of mandamus, compel the WCB to comply with
the decisions of the Appeals Commission?

[15] When a statutory delegate refuses to comply with its statutory duties, the Court has the
inherent jurisdiction to issue an order of mandamus compelling the performance of such duties.
As discussed above, the WCB is clearly statutorily obligated to comply with the directions of the
Appeals Commission.  In this case, it has not.  The Appeals Commission directed the WCB to
accept liability for the Applicant’s psychiatric/psychological condition, and determine quantum. 
From November 1, 1996 to December 19, 1997, the WCB reduced disability payments to the
Applicant to 50%.  It made this decision based on its opinion of its liability for the Applicant’s
psychiatric/psychological condition.  On December 19, 1997, the WCB ceased to make disability
payments to the Applicant because it decided it was not liable.  While these decisions may have
been made in good faith by the WCB, based on a misunderstanding of the Appeals
Commission’s second decision, they were made contrary to the WCB’s statutory obligations.

[16] The WCB submits that the Court should not issue an order in the nature of mandamus
because the Appeals Commission has referred the matter to a panel to determine if a further
reconsideration hearing is warranted.  This argument is based on the principle that one should
not pursue judicial remedies until all administrative proceedings have concluded.

[17] The applicability of this principle to this case was challenged by the Applicant for two
reasons.  Firstly, the Appeals Commission can reconsider a WCB claim at any time (ss. 7(3) and
12(3) of the Workers’ Compensation Act, S.A. 1981, c. W-16).  This means that administrative
proceedings before the Appeals Commission could potentially never conclude, and, if the
principle was strictly applied, the Applicant might never be able to pursue a judicial remedy. 
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[18] Secondly, the Applicant submits that the proceedings before the Appeals Commission
most likely will not give the Applicant the remedy she seeks, and is entitled to, from this Court. 
The matter has been referred to a panel of the Appeals Commission simply to determine whether
or not a reconsideration hearing is warranted.  The panel will not be asked directly to consider
whether or not the WCB has been properly carrying out its statutory obligations and whether the
Applicant is entitled to a retroactive award.  This issue may not be directly addressed even if the
panel refers the matter to the Appeals Commission for reconsideration.  Furthermore, counsel for
the Applicant raised a concern in oral argument about the likelihood of the Appeals Commission
granting a retroactive award to the Applicant in the event it does consider this issue.  He stated
that the Appeals Commission does not generally give retroactive awards.  Neither counsel for the
WCB nor counsel for the Appeals Commission disputed this statement.

[19] This Court has jurisdiction through the prerogative remedy of mandamus to ensure that
statutory bodies carry out their statutory duties.  The Court may order a statutory body to do a
thing that it is obligated to do, and if a statutory body does not comply with the Court’s order it
is in contempt of court.  This is a supervisory power that is unique to the Court.  In this case, the
WCB has breached its statutory duties in not following the directions of the Appeals
Commission on the issue of liability.  It is not clear that the Appeals Commission will address
the issue of retroactive payments, let alone grant them. It is also unclear when administrative
proceedings will conclude.  For these reasons, the Applicant is entitled to the requested order of
mandamus.

V. CONCLUSION

[20] The proper interpretation to be given to the Appeals Commission’s decision dismissing
the reconsideration application is that the Appeals Commission directed the WCB to comply
with the Appeals Commission’s earlier decision accepting liability for the Applicant’s
psychiatric/psychological condition, and also directed the WCB to determine quantum. The
Applicant has been entitled to disability payments since the accident, and the WCB has not made
those payments.  The Court should exercise its jurisdiction, through an order of mandamus, to
compel the WCB to comply with the decisions of the Appeals Commission. 

[21] The WCB is ordered to determine the Applicant’s level of disability based on Dr.
Wiebe’s report and any other relevant evidence (quantum), and make the proper payments to her
from November 1, 1996 onwards.  

[22] During argument I raised the issue of whether the Judgment Interest Act should apply to
payments that have not been made.  Counsel had not considered this issue.  I leave it to counsel
to either agree on that issue or any party has leave to make submissions to the Court within 30
days of this decision.  I also leave the matter of costs of this application to be dealt with by
agreement or again any party may within 30 days of this judgment ask the Court for directions.
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DATED At the City of Edmonton
this    19th   day of March 1999

J.C.Q.B.A.

Counsel:

Kenneth W. Penonzek
for the Applicant

Manoj Gupta
for the Workers’ Compensation Board

Sandra Hermiston
for the Appeals Commission
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1995      S.H. No. 121050

IN THE SUPREME COURT OF NOVA SCOTIA

BETWEEN:

ANN THOMPSON
APPLICANT

- and -

WORKERS' COMPENSATION BOARD OF NOVA SCOTIA

- and

WORKERS' COMPENSATION APPEAL BOARD

- and -

CAMP HILL MEDICAL CENTRE

RESPONDENTS
________________________________________________________________

DECISION

________________________________________________________________

HEARD:     Before the Honourable Justice D.W. Gruchy in Halifax, Nova
Scotia, on January 4. 1996

DECISION: February 1, 1996

COUNSEL: R.F. Larkin, Esq., Q.C., Counsel for the Applicant D.P.S. Farrar,
Esq., Counsel for the Respondents
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GRUCHY, J

Brief Overview

Ann Thompson was denied certain benefits by the Workers'
Compensation Board of Nova Scotia. She appealed the Board's decisions to the
Workers' Compensation Appeal Board. The Appeal Board ordered that Mrs.
Thompson's disability benefits be reinstated and that the cost of her medical aid
treatment be assumed by the Board. The Board reinstated her disability benefits but
refused to accept responsibility for her medical aid treatment. Mrs. Thompson has
applied for an order in the nature of certiorari quashing the decision of the Board
whereby it refused to implement the medical aid portion of the Appeal Board's
Order; she has also applied for an order in the nature of mandamus compelling the
Board to implement the Appeal Board's decision.

I will decide this case by examining the factual and legal issues in
the following sequence:

The Facts

The Relevant Legislation

The Tests for Mandamus including:

The Board's Duty

The Board's Discretion

Whether Certiorari/Mandamus should issue from a public policy
perspective Conclusions

The Facts.

Ann Thompson is a registered nurse employed by Camp Hill Medical
Centre in Halifax. She claims that in the course of her employment she was exposed
to airborne toxic substances which caused her to be ill and unable to work. Camp
Hill Medical Centre agrees with her position. Consequently, Mrs. thompson made
a claim to the Workers' Compensation Board and was granted temporary total
disability benefits from March 26,

1992, until May 3, 1993. Mrs. Thompson received treatment from certain medical
practitioners for what was described as "chemical irritant syndrome". That treatment
or therapy which was provided to her by Dr. E.B. Elliott included intravenous therapy
and vitamin mineral supplements. In her treatment Mrs. Thompson's condition was
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reviewed at the Nova Scotia Environmental Medical Clinic by Dr. Gerald H. Ross
who recommended the treatment prescribed by Dr. Elliott. Upon the request of Mrs.
Thompson's solicitor on March 16, 1993, however, the Workers' Compensation
Board by letter dated April 15, 1993, refused to pay the cost of the medical
treatment recommended. The Board's adjudicator said:

I have obtained a medical opinion from the Board's Medical Advisor regarding
the medical aid treatments.

There is no evidence of demonstrable pathology or abnormal physiological
state, supported by objective investigational procedures or tested
measurements of physiological function, which would indicate the necessity
of therapeutic intervention in the form of detoxification, vitamin
supplementation and intravenous infusions of magnesium sulphate, vitamins
and trace elements.

The chemical sensitivity syndrome which this client is reported to have
developed, is a clinical phenomenon with many manifestations and without
etiologic pathophysiology.

It is for the above reasons, that the Board is unable to accept for this
particular recommended treatment.

This matter is open for further review upon receipt of any additional information.

I note that the Board refused Mrs. Thompson's request for payment
of treatment costs based on a medical opinion from the Board's medical advisor.

On April 12, 1993, the Board also refused to extend temporary total
disability benefits beyond May 3, 1993.

Mrs. Thompson appealed these decisions to the Workers'
Compensation Appeal Board. That Board heard the appeals simultaneously on
August 30, 1993, and on August 11, 1995, allowed both appeals. I will refer below
to certain portions of the decision.

A transcript of the Appeal Board's hearing was available to me,
attached as an exhibit to Mrs. Thompson's affidavit filed in support of this
application. The hearing included evidence from various medical doctors who spoke
of the problems of so-called environmental illness, or multi-chemical sensitivity. The
Appeal Board did not see fit to exercise its authority and obtain other medical
opinions concerning the matters at issue.

The Appeal Board in its decision reviewed the evidence before it and
weighed the testimony and other material concerning the condition claimed to be
suffered by Mrs. Thompson. The Board's decision included the following:
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The Appeal Board notes that the instant appeal, does not involve any issue
with respect to primary jurisdiction, in that the Appellant's exposure to
environmental pollutants at work is documented and supported by both the
Employer's staff physician and the Appellant's own personal doctors. Call it
environmental irritant, multiple chemical sensitivity, Veterans' Memorial
Building Syndrome, call it what you will. The fact is that the Appellant's
exposure at work to certain environmental pollutants caused her to be
disabled from her regular duties as an R.N. at the place of her employment.
Workers' compensation is too serious a matter to be reduced to semantic
considerations. The WCB recognized that the Appellant's disability arose out
of and in the course of her employment, thereby making it compensable
pursuant to s.9(1) of the Workers' Compensation Act.

After considering the submitted medical opinion and applying s.24 and the
direction of the Court in Hubley supra, the Appeal Board finds that it is
reasonable to conclude that the Appellant's neurocognitive deficits are also
work related. Consequently, the issues remaining are with respect to the
recommended treatment options for her environmental illness and the issue of
continued temporary total disability benefits.

The Appeal Board notes at the time of the Appeal Board hearing, the Appellant
was being treated through the Nova Scotia Environmental Health Clinic and
that consequently, the opportunity exists to monitor her progress while at the
same time cooperating with the WCB's reporting requirements. Such
cooperation is very important to ensure that the WCB is properly informed
concerning the Appellant's progress, as the Appeal Board acknowledges the
WCB's responsibility under the Act to properly manage the costs of the system.
Moreover, the cost of the Appellant's treatment is a consideration as well and
is a legitimate consideration pursuant to the Act. The Appeal Board notes the
qualifications and expertise of Dr. Ross, whose involvement in the Government
sponsored Nova Scotia Environmental Health Clinic lends further credibility of
his expertise in the area of environmental illness and also presents the
opportunity for greater accountability and monitoring of his involvement with
the Appellant by the WCB.

The Appeal Board also notes that there is no question that the Appellant's
exposure to chemicals took place at her place of employment, that her claim
has been acceptedby the WCB as being work related and that she has gone
on to have serious health consequences as a result. Moreover, the Appeal
Board finds that every reasonable effort for assistance to minimize these
health consequences should be afforded a worker pursuant to s.71 of the Act
where that treatment is shown to be reasonable and administered with the
hope of some improvement in a worker's health. As noted in Decision 93-155
this not only benefits the worker's health in the long run but also benefits the
workers' compensation system in reducing "the potential financial effects of
injury on the system" in hopefully returning a worker to the work force at the
earliest possible time. In the instant case Dr. Ross has estimated that should
things "go well", the Appellant would be able to return to work in 6 months
time. However, the Appeal Board notes this is an estimation only and orders
that the WCB should be provided with all medical information to determine
what a reasonable period of time would be to continue such treatment.

Therefore, on the basis of these considerations, along with the evidence of the
Appellant, and her treating physicians, the Appeal Board orders that the
Appellant be provided with the assistance of the WCB, in pursuing the
treatments as recommended by Dr. Ross, Dr. Elliot and Dr. Shires and as
requested pursuant to this appeal. The Appeal Board finds that these

treatments are a responsible and reasonable approach, recommended by the

Appellant's treating physicians, due to her compensable work related
condition and are consistent with the purposes of s.71 of the Act.
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The Appeal Board finds that one year would be a reasonable period to expect some
improvement in the Appellant's health but makes no further finding than that, in
relation to what period of time such treatments should be continued.

Therefore after considering all of the above factors, the Appeal Board makes the
finding that the Appellant has established her eligibility for the relief requested
pursuant to this appeal and orders that the WCB accept responsibility for:

1.    The cost of intravenous infusions of vitamins and minerals, including the
cost of hiring a nurse to administer same.

2.     The cost or oral vitamins and mineral supplements as recommended by
Dr. Elliot and confirmed by Dr. Ross.

3.     The cost of antigen therapy as prescribed by Dr. Ross, including the cost
of the antigens themselves and the cost of the syringes.

4.     The cost of detoxification therapy as recommended by the Appellant's
treating physicians and the cost of massage therapy.

The only remaining issue for the Appeal Board is whether the Appellant is entitled
to an extension of temporary total disability benefits beyond May 23, 1993. The
Appeal Board has previously outlined the treatment the Appellant followed, after the
termination of her temporary total disability benefits were discontinued. During this
period of time the Appellant sought ongoing treatment for her compensable work
related claim and testified that she continued to see Dr. Shires, as well as Dr. Elliot
and Dr. Ross, whom she testified she would be continuing to see throughout 1993

- 1994 on a regular basis.

Therefore, the Appeal Board finds that it would be reasonable, considering this
evidence submitted to extend temporary total disability benefits for one year
commencing on May 23, 1993 based on Dr. Ross' report but does note if ongoing
active medical treatment was continued, following this one year period that
temporary total disability benefits should be extended accordingly. The Appeal Board
also notes that Dr. Ross raises the possibility that the Appellant may not be able to
return to her previous employment at CHMC when her active medical treatment
concluded. Consequently the Appeal Board orders that at the termination of the
Appellant's temporary total disability benefits, should her treating physicians not feel
that she is able to return to the CHMC, that she be referred to the WCB Vocational
Rehabilitation Department for assistance. The Appeal Board acknowledges that this
case does not fall within the parameters of more orthodox work related injuries,
which require the assistance of the WCB Vocational Rehabilitation Department and
that imagination and creativity will have to be used in order to better understand the
restrictions that the Appellant will be facing as she attempts to return to remunerative
work. The Appeal Board suggests that it may be helpful to involve the expertise of
the physicians at the Nova Scotia Environmental Health Clinic, who may be of some
assistance in the making recommendations with respect to the Appellant's vocational
rehabilitation and her gradual re-introduction to the work force. It may be necessary
to call on other experts in order to design a vocational program that will consider the
Appellant's special circumstances and take into account her environmental
sensitivities.

On August 16, 1995, Mrs. Thompson's lawyer requested that the
Board implement the Appeal Board's decision. The Board, however, reinstated
only the disability benefits, but refused to implement the medical aid portion of
the Order. The Board's stated reasons dated September 15, 1995, were:
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As you know, the Workers' Compensation Appeal Board recently ordered the
W.C.B. to pay to Ms. Thompson additional temporary total disability benefits,
to pay for the cost of certain medical aid, and to provide rehabilitation
assistance if Ms. Thompson is unable to return to the Camp Hill Medical
Centre.

I have been directed to advise you that the W.C.B. will implement the T.T.D.
and rehabilitation portions of the Appeal Board decision. The W.C.B. will not
implement the medical aid portion of the Appeal Board order. The W.C.B. is
of the view that questions of medical aid are outside the Appeal Board's
jurisdiction.

The W.C.B. takes this position for three related reasons. First, the Court of
Appeal has already ruled that the Appeal Board has no jurisdiction over the
amount of medical aid (Kenalty). Second, the words of the Workers'
Compensation Act do not support jurisdiction over medical aid. Third, the
W.C.B. believes that its own Board of Directors is a more appropriate forum
than the Appeal Board for dealing with public policy issues. The Appeal Board
has decided that certain treatments should be paid for by the W.C.B., despite
the fact that the treatments are experimental and that they are administered
outside of the clinical trials supported by the government and by the W.C.B.
The W.C.B. believes that the legislature did not intend that this kind of
judgment should be made by an appeals tribunal which hears only evidence
prepared for and presented on behalf of the worker. It is the W.C.B.'s position
that experimental treatments should be provided only through clinical trials.

The W.C.B. recognizes that its position raises a significant legal issue. After
considering its options for having the scope of the Appeal Board's jurisdiction
determined by a court, the W.C.B. has concluded that its only recourse is to
have the Appeal Board's jurisdiction tested on an application for mandamus
(as in the McInnis case). The Board will therefore co-operate in having the
matter heard as quickly as possible, should your client decide to proceed by
way of an application for mandamus.

Mrs. Thompson's solicitor, on September 19, 1995, formally
demanded that the Workers' Compensation Board comply with the medical aid
portion of the Appeal Board's Order. On September 21, 1995, the Board refused
to do so. The Board's refusal was as follows:

Thank you for your letter of September 19, 1995, which I received yesterday.

In response to your request, I have been directed to advise you that the
W.C.B. cannot implement the medical aid portion of the Appeal Board order
on Ms. Thompson's claim. The W.C.B. is of the view that questions of medical
aid are outside the Appeal Board's jurisdiction.

Procedure

The decision not to implement a portion of the Appeal Board order is not one
that the W.C.B. has taken lightly. It has considered the matter carefully and
examined all other options. The W.C.B. has concluded that it has no
alternative but to refuse to implement an award that it considers to be outside
the Appeal Board's authority. As you suggest, the Appeal Board's jurisdiction
can then be tested on a mandamus application. This method of proceeding
was followed in McInnis et al. v. Workers' Compensation Board (N.S.) (1993),
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127 N.S.R. (2d) 169 (S.C.), where the Board's refusal to implement Appeal
Board orders was upheld by the Supreme Court.

The W.C.B. cannot appeal a decision of the Appeal Board (Re Workmen's
Compensation Board, cited in your letter), and it is doubtful whether it could
seek judicial review. A stated case from the Appeal Board would have been
a preferred option had not s.183 of the Act been repealed on June 1, 1995.
Neither the employer nor the Minister of Justice has indicated an intention to
appeal the decision.

While the W.C.B. options are limited, the W.C.B. cannot agree that it has a
duty to implement an Appeal Board order made outside of the Appeal Board's
jurisdiction. The Supreme Court has supported that view in the McInnis case.
The W.C.B. has therefore exercised its only option to bring a serious legal
question before the courts.

The Anneal Board's Jurisdiction

The question of the Appeal Board's jurisdiction may have to be decided in the
courts. I do, however, want to respond to two specific points in your letter.

Section 180(1) is broadly worded, but you will be aware that it was interpreted
in Cape Breton Development Corporation v. Worker's Compensation Appeal
Board (N.S.) and Butts (1993), 124 NS.R. (2d) 43 (CA.). The Appeal Board
has the broad remedial] power in s.180(1), said the Court of Appeal, but only
when it is acting within the ambit of the matters described in s.173.

The W.C.B.'s decision that it cannot implement a portion of the Appeal Board
order is based on serious doubt about the Appeal Board's jurisdiction. The
W.C.B. believes the Appeal Board has failed to obey its governing law. The
substance of the Appeal Board's decision may, of course, form the basis for
arguments about whether the Appeal Board is functionally suited for the role
it has assumed, or the reasonableness of its decision.

Costs

The offer to co-operate in my letter of September 15, 1995, was an offer to
co-operate in bringing the matter to court as expeditiously as possible. It was
not an offer to pay your client's costs on a solicitor-client basis, and the W.C.B.
will not do so. The W.C.B. is raising a serious legal issue. The W.C.B. believes
its position is legally correct.

Conclusion

For the reasons given in this letter and my letter of September 19, 1995, the
W.C.B. cannot implement the medical aid portion of the Appeal Board order
on Ms. Thompson's claim.

Mrs. Thompson has applied to this Court for:

(a) an order in the nature of mandamus to compel the Board to
implement the entire decision of the Appeal Board dated August 11,
1995; and

(b) an order in the nature of certiorari to quash the decision of the
Board dated September 15, 1995, which refused to implement the
Appeal Board's order dated August 11, 1995.
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LEGISLATION

            In order to put the Board's decision, the Appeal Board's decision and this
application into a legislative perspective, it is necessary to set forth certain sections
of the Workers' Compensation Act, R.S.N.S. 1989, c.508, (as amended) and
regulations made pursuant to the Act. I will set them down numerically. Certain of
the sections were repealed after the hearing conducted by the Appeal Board and
replaced by regulations prior to its decision.

2. In this Act, unless the context otherwise requires,

(b) "Accident Fund" means the fund provided for the payment of compensation,
medical aid, outlays and expenses under Part I;

(n) "medical aid" means medical, surgical and dental aid and hospital and skilled
nursing services and any artificial member or members and any apparatus and

the repairing and replacement of such member or members or apparatus;

Provision of Medical Aid and Apparatus

71 (1) The Board may provide any worker entitled to compensation under this
Part, or who would have been so entitled had he been disabled for three days,
with such medical aid as in the opinion of the Board may be necessary as a
result of the injury, and shall provide every such worker with such artificial
member or members and apparatus and such dental applicances and

apparatus as may be necessary as a result of any accident, and shall keep

them in repair or replace them in the discretion of the Board, and shall provide
spectacles as may be necessary as a result of the injury, which spectacles
may, in the discretion of the Board, be renewed from time to time, and may
replace spectacles damaged as a result of any accident.

Supervision and Payment for Medical Aid

(2) Such medical aid shall be furnished or arranged for by the Board or as
it may direct or approve, and shall at all times be subject to the supervision
and control of the Board, and shall be paid for by the Board out of the
Accident Fund, and such amount as the Board may consider necessary
therefor shall be included in the assessment levied upon the employers.

Determination of Question Respecting Medical Aid

72 All questions as to the necessity, character and sufficiency of any medical
aid furnished shall be determined by the Board. 1968, c.65, s.1.

Fees for Medical Aid

73 The fees or charges for medical aid shall not be more than the Board
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deems reasonable and proper for the service rendered to the worker and such
fees and charges shall be fixed by the Board and no action for any amount
larger than that so fixed shall lie. 1968, c.65, s.1; 1978-79, c.38, s.1.

Decision of Board is Final

150  Except as stated in Sections 169, 182 and 183, the decisions and
findings of the Board upon all questions of law and fact shall be final and
conclusive....

(Sections 169, 182 and 183 were repealed and replaced by regulations
which I will set forth below.)

PART II

WORKERS' COMPENSATION APPEAL BOARD

Interpretation of Part II

169 (1) The Governor in Council may make regulations respecting appeals
pursuant to this Act.

(2) Notwithstanding the repeal of Sections 169 to 186, a regulation made
pursuant to subsection (1) may include a provision continuing the former Appeal
Board for the purpose of deciding appeals which have been heard but not
decided by the Appeal Board on the coming into force of this Section.

(3) The exercise by the Governor in Council of the authority contained in

subsection (1) is regulations within the meaning of the Regulations Act.

169-186. Repealed. 1994-95, c.10, s275(10). Appeal to Appeal Board

173 A person aggrieved by a decision of the Workers' Compensation Board
may appeal to the Appeal Board on the grounds that

(a) the medical opinion upon which compensation was given or refused was
erroneous or incomplete;

(b) a greater functional disability exists than that found by the Board; or

(c) a continuance of compensation beyond the period allowed by the Board
is required. R.S., c.508, s.173.

(Section 173 was repealed and replaced by Regulation 9, the relevant
subsections of which are set forth hereunder.)

Jurisdiction in respect of categories of appeal

9 (1) Subject to these regulations, the Appeal Board has exclusive
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jurisdiction over

(a) any appeal heard but not decided by the previous appeal board;

(b) any appeal in the appeal backlog that is an appeal from a final decision of
the board.

Substantive Jurisdictional criteria

(3)  The Appeal Board has jurisdiction to give a remedy in respect of any appeal
referred to in subsection (1) on the grounds that

(a) the medical opinion upon which compensation was given or refused was
erroneous or incomplete;

(b) a greater functional disability exists than that found by the Board; or

(c) a continuance of compensation beyond the period allowed by the Board is
required.

Independent medical advice

14 (1) The Appeal Board may summon persons to provide independent medical
advice where medical evidence is in dispute or as it considers necessary,
provided, however, that notice of same shall be given to the appellant and that the
appellant is given ample opportunity to refute the testimony of persons providing
the independent medical advice.

Question of payment or amount of benefit

 180 (1)   The Appeal Board has authority to determine any question of law or
fact as to whether any benefit is payable to a person and the amount of any
such benefit and the decision of the Appeal Board, except as provided in this
Act, is final and binding for all purposes of this Act.

Varying order of Board or Appeal Board

(2)   The Board or the Appeal Board may, notwithstanding subsection (1),
on new facts amend or rescind a decision made under this Act by the Board
or the Appeal Board, as the case may be.

Powers of Appeal Board

(3)  Appeal Board may affirm or vary a decision of the Board and may take
any action in relation thereto that might have been taken by the Board under
this Act.

Effective date of decision

(4)  A decision of the Appeal Board shall be effective from the date the appeal
is filed or from such earlier date as the Appeal Board might determine, but not
prior in time to the entitlement to workers' compensation.
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(Section 180 was repealed and replaced by regulation 16, set forth
hereunder)

Question of payment or amount of benefit

 16 (1) The Appeal Board has authority to determine any question of law or fact
within its jurisdiction as defined by Section 9 as to whether any benefit is
payable to a worker and the decision of the Appeal Board in respect of any
such question shall be final and binding, except as otherwise provided in the
Act.

Powers of Appeal Board

(2) The Appeal Board may

(a)   confirm, vary or reverse a decision of the Board and may take any
action in relation thereto that might have been taken by the Board under
the Act;

(b)    refer a matter back to the Board for further consideration, with or
without directions;

(c)    on new facts, amend or rescind a decision, order or ruling of the
Appeal Board or of the previous appeal board; or

(d)   refer an appeal to the Board for reconsideration where the quantity
or nature of new or additional evidence merits the referral.

Effective decision date

(3) A decision of the Appeal Board shall be effective from the date the
appeal is filed or from such earlier date as the Appeal Board might determine,
but not prior in time to the existence of entitlement under the Act.

Subsequent appeals

(4) Any subsequent appeal from a final decision of the Board on a matter
referred back to the Board by the Appeal Board shall be to the Appeals
Tribunal.

Appeal to Court of Appeal

17 (1) An appeal shall lie to the Nova Scotia Court of Appeal from any final
decision of the Appeal Board upon any question as to its jurisdiction or
upon any question of law, but such appeal can be taken only by leave
of a judge of the Nova Scotia Court of Appeal, given upon application
for leave to appeal, which must be made to the judge within 30 days
after the rendering of the decision of the Appeal Board, and upon such
terms and conditions as the judge may determine.

The parties agreed that the repeal of the various sections of the Act
and the promulgation of regulations are to be interpreted pursuant to ss.(3) of s.23
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of the Interpretation Act, R.S.N.S., c.235, which reads in part:

Repeal and substitution

(3) Where an enactment is repealed and other provisions are substituted   for
it,

©)      every proceeding taken under the enactment shall be taken up
and continued under and in conformity with the provisions so
substituted, as far as consistently may be;

(d)    In the recovery or enforcement of penalties and forfeitures
incurred and in the enforcement of rights, existing or accruing under
the enactment or in a proceeding in relation to matters that have
happened before the repeal, the procedure established by the
substituted provisions shall be followed as far as it can be adapted
thereto; and

Tests for Mandamus

Various criteria have been enunciated by this and other Canadian Courts to
determine whether an order in the nature of mandamus should issue. Cases in
which the tests have been examined include: Karavos v. Toronto and Gillies,
[1948] 3 D.L.R. 294; Hall v. Administrator of Family and Child Welfare (1974),
9 N.S.R. (2d) 682; DeWolf, DeWolf and Johnston v. City of Halifax and Welfare
Committee of City of Halifax (1979),

37 N.S.R. (2d) 259 ("DeWolf'); and Rawdon Realties Limited v. Rent Review
commission (1982), 56 N.S.R. (2d) 403 (N.S.T.D.) ("Rawdon").

For the purposes of this decision I adopt the six point test used by the
late Justice Rogers in Rawdon at p.405:

In order for mandamus to lie, or an order in the nature of mandamus to lie,
there must be, first of all, standing, a sufficient legal interest in the parties
making the application. There must also be no other legal remedy, equally
convenient, beneficial and appropriate. Thirdly, there must be a duty to the
applicant by the parties sought to be coerced to do the act requested.
Fourthly, the duty owed must not be one of a discretionary nature, but may be
established either at common law, or by statute. Fifthly, the act requested to
be done must be required at the time of the application, not at some future
date. Sixthly, there must be a request to do the act and that request must
have been refused.

The respondent has not argued that the first two tests are not met by
Mrs. Thompson; that is, she has sufficient standing to apply for mandamus and she
does not have in equally convenient, beneficial and appropriate legal remedy
available for her. It is also clear that Mrs. Thompson demanded of the Board the
implementation of the Appeal Board's decision and that the Board refused to do so;
there was thus also compliance with he fith and sixth criteria set forth in Rawdon.
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The central questions as enumerated by Justice Rogers to be
addressed herein are the third and fourth questions.

The third question is: Does the Board owe the applicant the duty
under the Workers' Compensation Act? (Board's Duty)

The fourth question is: Does the Board have a discretion to implement
the decision of the Appeal Board? (Board's Discretion)

Board's Duty

Mrs. Thompson takes the position that s.180 of the Act (now
repealed, but adopted in amended form by regulation 16) is definitive in the
circumstances and requires compliance by the Board. It is common ground that the
Appeal Board is bound by the regulations promulgated after the hearing but before
its decision.

In Cape Breton Development Corporation v. Workers'
Compensation Appeal Board (N.S.) and Butts (1993), 124 N.S.R. (2d) 43
("Butts"), Justice Hallett of the Nova Scotia Court of Appeal reviewed the competing
authorities of the Board and the Appeal Board under the Act as it then existed. He
pointed out that the Board's decisions are "somewhat immunized" by the provisions
of s.150. That section is prefaced by, "Except as stated in sections 169, 182 and
183...." Section 169 has been replaced by an authorization to make regulations.
Sections 182 and 183 have been repealed. Regulations have been promulgated
pursuant to s.169 which are not particularly germane to my considerations. Section
182 (dealing with appeals to the Court of Appeal) has been replaced by regulation
17 and s.183 (dealing with stated cases) is not relevant herein. Subject to an
alternative interpretation which I will explore below (at p.21), ostensibly the decisions
of the Board upon all questions of law and fact are final and conclusive.

Justice Hallett said, at pp. 49-50:

[21] The words of these subsections on their face would appear to support
counsel's argument; however, the Act must be read as a whole and each
provision of the Act given meaning and effect so as to be consistent with the
whole of the Act. As Mr. Justice Kellock stated in R. v. Assessor of the Town
of Sunny Brae, [1952] 2 S.C.R. 76, at p.97:

A statute is to be construed, if at all possible, 'so that there may be no
repugnancy or inconsistency between its portions or members'.

As stated by Côté in the Interpretation of Legislation in Canada (2nd Ed.),
at p.260:

Courts use the contextual and logical method to specify the meaning
of vague or general terms, to clarify the meaning of ambiguous
provisions, and to set
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aside the usual meaning of an expression when its use leads to
contradictory or illogical results.

In interpreting the Act it is necessary to recognize that the provisions of s.180
are inconsistent with the provisions of ss.150 and 173. In my opinion the scope
of the Appeal Board's powers conferred on it by s.180(1), (2) and (3) are
restricted by the provisions of ss.150 and 173. The issue of whether or not the
injury arises in the course of a workers' employment is determined by the
Board and its finding on that issue is a finding of fact and is conclusive
(s.150(a)). Secondly, that issue is not within the scope of the matters described
in s.173 that can give rise to an appeal from a Board decision to the Appeal
Board. Sections 180(1), (2) and (3) cannot be read in isolation from ss.150 and
173; these two sections clearly restrict what matters can form the basis of an
appeal to the Appeal Board. In my opinion in view of the provisions of ss.150
and 173 the Legislature could not have intended that s.180 be given a literal
interpretation

He concluded:

[23] In my opinion the Appeal Board has the broad powers described in
ss.180(1), (2) and (3) but only when acting within the sphere of those matters
described in s.173 as grounds for appeal and not excluded from Appeal Board
review by reason of s.150.

Section 173 acted as a filter to the Appeal Board's jurisdiction. In
order to come before the Appeal Board, and to clothe that Board with jurisdiction,
the grounds of appeal had to fall within one of the subsections.

Regulation 9(1) gives the Appeal Board exclusive jurisdiction over
certain appeals. Regulation 9(3)(a) gives the Appeal Board jurisdiction to grant a
remedy where the medical opinion upon which compensation was refused was
erroneous.

Two questions therefore arise from Regulation 9(3)(a): (a) Was the
decision of the Board based on a medical opinion; and (b) Does the word
compensation include medical aid?

Question (a). The Board's initial response to Mrs. Thompson was embodied
in the Claims Adjudicator's letter to her solicitor, Mr. Larkin, set forth above.

Upon receipt of the Appeal Board's decision, however, that position
was framed differently. In an internal memo from the Board's executive director
included in the Board's return to this Court, he expressed the Board's refusal
somewhat differently:

Part (b), provision of the specified medical aid, should not be implemented.
Although the Appeal Board's jurisdiction over medical aid has always been an
issue, this decision requires the Board to pay for experimental treatments that
are unproven, untested scientifically and not commonly accepted in the
medical community. This is contrary to the Board's practice, which was
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encoded in policy 10.40.01 by the Board of Directors. The Workers'
Compensation Board should only consider providing for these experimental
treatments in a clinical trial environment.

The Board has indicated that it is prepared to review the broader provision of
these treatments after a scientifically-validated clinical trial has been
completed. The Government has supported this position by providing interim
compensation and provided for a treatment and research facility.
Unfortunately, there has been a delay in the start of the research program.

While the Board has been, and will remain, reticent to refuse to implement any
aspect of an Appeal Board decision, this is a policy matter of significant
consequence for the system and society as a whole and must be decided after
a due consideration of all the literature and evidence.

The decision of the Board referred to above dated September 15,
1995, not to implement the decision was stated by the Board's counsel to Mr. Larkin
largely on the basis of the Appeal Board's lack of jurisdiction.

I conclude from the above correspondence that the ultimate decision
of the Board was based on a medical opinion which Mrs. Thompson says was
erroneous or incomplete. The Board chose to clothe its conclusion in terms of
jurisdiction, but the basic decision was medical in nature.

Question (b). The word compensation is not defined in the Act. Dictionary
definitions of compensate and compensation include the following:

Concise Oxford (4th ed.)

compensate      1. Counter-balance; make amends (for thing, to person, with, by,
another thing, or abs.); recompense (person for thing).

compensation n. Compensating; thing given as recompense 

Webster's New World

compensation    1. a compensating or being compensated. 2. an instance or means
of this. 3. anything given as an equivalent or to make amends for a loss, damage, etc.;
recompense; remuneration; pay.

Black's Law Dictionary (6th ed.)

compensation.   Indemnification; payment of damages; making amends; making
whole; giving an equivalent or substitute of equal value. That which is necessary to
restore an injured party to his former position. Remuneration for services rendered,
whether in salary, fees, or commissions. Consideration or price of a privilege
purchased.

Equivalent in money for a loss sustained; equivalent given for property taken or for an
injury done to another; giving back an equivalent in either money which is but the
measure of value; or in actual value otherwise conferred; recompense in value;
recompense or reward for some loss, injury, or service, especially when it is given by
statute; remuneration for the injury directly and proximately caused by a breach of
contract or duty; remuneration or satisfaction for injury or damage of every description
(including medical expenses). An act which a court orders to be done, or money which
a court or other tribunal orders to be paid, by a person whose acts or omissions have
caused loss or injury to another, in order that thereby the person damnified may
receive equal value for his loss, or be made whole in respect of his injury. Hughson
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Condensed Milk Co. v. State Board of Equalization, 23 Cal.App.2d 281, 73 P.2d 290,
292.

I therefore take the ordinary meaning of compensation as a word
which would encompass any part of the counter-balance to the loss suffered by the
worker, including medical aid. The Board, however, points to the definition of
"accident fund", found in s.2(b) of the Act, which states:

2. In this Act, unless the context otherwise requires,

(b) "Accident Fund" means the fund provided for the payment of
compensation, medical aid, outlays and express under Part I.

While clearly this is not a definition of compensation, the Board submits that the use of the phrase
"compensation, medical aid" indicates they each have different meanings and since reg.16(3)(a)
relates only to compensation, then medical aid was not included: See Sullivan in Dreidger on the
Construction of Statutes (3rd ed., 1994) on "presumption against tautology", pp.159-160. With
respect, I do not agree with that position. The definition above cited defines the accident fund. Part I
of the Act deals with various aspects of the total compensation package, including medical aid. I do
not see the use of both terms in this context as tautology.

If the restricted definition advocated by the Board is correct, then reg.
9(3) would be confined to income replacement. That position, however, does not
accord with the unreported decision of the Nova Scotia Court of Appeal in Victoria
General Hospital v. Workers' Compensation Appeal Board (Nova Scotia) and
Judy Campbell (CA No. 119401) ("Campbell"). In that case, Clarke, C.J.N.S. said:

The rights and procedures contained in ss.173 and 180 of the Workers'
Compensation Act, R.S.N.S. 1989, c.508, are now contained in Regulations
9 and 16, made May 23, 1995. However, there is no change in substance.
Regulation 9(3)©) now provides, as did s.173©), for "a continuance of
compensation beyond the period allowed by the Board...". The Act makes
provision for a variety of methods of compensation benefits including
temporary, total, partial, lump sum, pensions and by s.83 rehabilitation
services that are designed to get injured workers back to work. Liberally
interpreted as the Act must be, rehabilitation services includes vocational
assistance.

Accordingly, the Appeal Board's substantive jurisdiction pursuant to
reg..9(3) under the word compensation must include rehabilitation service. The
word is not restricted in meaning as submitted by the Board. Just as rehabilitation
services are included in compensation, so is medical assistance, another method
or element of compensation. In my view the ratio of Campbell is identical to that
sought by Mrs. Thompson herein.

In its correspondence with Mrs. Thompson's counsel, the Board has referred to
Kenalty v. Workers' Compensation Board (N.S.) (1988), 83 N.S.R. (2d) 146
(S.C.A.D.). It says that case confirmed the distinction between compensation and
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medical aid. The question in that case, however, was restricted as the Appeal
Board had decided "...that under the Act the determination by the Board on the
dollar amount of medical aid to be provided the appellant was final and not subject
to appeal". Chief Justice Clarke referred to s.61 (now s.72) and s.62 (now s.73).
These sections deal with necessity, character and sufficiency of medical aid
furnished - presumably on an ongoing basis - and with the Board's ability to fix
medical fees and expenses - also on an ongoing basis. Those are functions which
an Appeal Board would not have the administrative structure to oversee. The Chief
Justice concluded:

The Board having decided the necessity, character and sufficiency of medical
aid, the issue is the amount of fees or charges to be paid by the Board for it.
Under the present scheme of the Act, once the Board has fixed the fees or
charges it deems reasonable and proper. then "no action for any amount
larger than that so fixed shall

(my emphasis)
I do not interpret the Appeal Board's decision in the present case as usurping the Board's function
of overseeing the ongoing medical expenses. Rather, I see the decision as approving in general the
treatments outlined, but subject nonetheless to the Board's power to control the quantum of the
treatment costs. That, I believe, is what Kenalty holds.

If, as I have concluded, reg.9(3) acts as a filter of the Appeal Board's jurisdiction, then it is logical to
examine the authority of that Board to see what it may do with it, thereby obtaining a sense of the
legislature's intention. Reg.16(1) is instructive in this regard as it authorizes the Appeal Board to
determine questions of law or fact within its jurisdiction as defined by reg.9 as to whether any benefit
is payable. Reg. 9 does not use the word benefit. It would be illogical to give the Appeal Board
remedial authority over benefits if that matter could not properly come before it because it was not set
forth in the jurisdictional criteria. It must therefore be concluded that benefits were intended to be
included as an appealable subject. The subjects set forth in reg.9 are compensation and functional
disability. Of these two subjects only compensation is capable of including benefits. Compensation
must therefore be given a meaning wider than mere disability income. It is also logical to conclude
that benefits is a sufficiently wide word to include disability income, medical aid and rehabilitation
assistance. In arriving at this conclusion,

I attempt to apply the same logic as did Hallett, J.A., in Butts when he quoted the
word: of Kellock, J., in R. v. Assessor of the Ton of Sunny Brae, [1952] 2 S.C.R. 76
at p.97,

A statute is to be construed, if at all possible, 'so that there may be no
repugnancy or inconsistency between its portions or members'.

and when he referred to Cote, Interpretation of Legislation in Canada.

Hallett, J.A. in Butts dealt with a worker's claim in which the central
issue before the Board and the Appeal Board was whether the injury in question had
"arisen in the course of an employment...." Justice Hallett ruled that was precisely
within the jurisdiction of the Board under s.150(a) of the Act and accordingly, the
Appeal Board was without the requisite jurisdiction to deal with the matter. That is
not the situation now before me. Section 150 commences with the words, "Except
as stated in Sections 169, 182 and 183 the decisions and findings of the Board upon
all questions of law and fact shall be final and conclusive...." Those sections have
been repealed and s.169 now only authorizes the making of regulations and does
not create directly exceptions to the Board's authority. Since the Board's authority
is not final and conclusive on all questions of law and fact by virtue of the Appeal
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Board's authority under reg. 9, (as an alternative to the interpretation above, at
p.15), I have interpreted s.150 to recognize the exceptions created by the regulations
made pursuant to s.169.

Based on my observations concerning the usual meaning of compensation and putting
it into the context of the Act as it now stands, I conclude that compensation includes medical aid.

In regard to the respective jurisdictions of the Board and the Appeal Board, it is
interesting that s.72 of the Act mandates that the Board shall determine "all questions as to the
necessity, character and sufficiency of any medical aid furnished". The section does not grant
exclusive jurisdiction to the Board over such questions. Clearly, reg.9(3)(a) gives

the Appeal Board authority to review medical opinions. Reg.14(1) authorizes the
Appeal Board to obtain independent medical advice. Reg.16(2) authorizes the
Appeal Board to vary or reverse a decision of the Board and to take any action that
might have been taken by the Board under the Act.

This present case is unlike the situation before Davison, J. in McInnis
et al v. Workers' Compensation Board of Nova Scotia (1993), 127 N.S.R. (2d)
169. In that case the Appeal Board had ordered the Board to implement a decision
which was contrary to a ruling of the Nova Scotia Court of Appeal. Davison, J. found
that the Appeal Board's decision was a nullity and there was no legal requirement
for the Board to implement it. There the Appeal Board had acted outside its
jurisdiction. In the case before me, I find that the Appeal Board acted within its
jurisdiction.

If there is no duty on the Board to implement the decision, the Appeal
Board's function is meaningless. Justice Morrison in DeWolf said:

I cannot accept this argument, because it would mean that the establishment
of the Appeal Board would be meaningless. If the findings of the Appeal Board
as established were subject to acceptance or rejection by that group which it
was intended should implement those findings, then the whole system would
break down and the Appeal Board would serve no useful purpose at all. I
cannot believe that the intent of the legislation was to set up an Appeal Board
whose decisions could be totally ignored.

On the basis of my findings above, I have concluded that the Appeal
Board acted within its jurisdiction in ordering the Board to accept responsibility for
the services enumerated. By virtue of reg. 16 the Board owed a duty to the applicant
to implement this decision.
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Board's Discretion

Does the Board have a discretion to implement the decision of the
Appeal Board?

Regulation 16(1) states unequivocally that the Appeal Board's
decisions within its authority are final and binding, except as otherwise provided.
The word binding must refer to the effect of the decision on the Board; only the
worker and the Board are bound by the decision of the Appeal Board. That is the
spirit and intention of the Act as the late Coffin, J.A. expressed them in Re
Workmen's Compensation Board (1976), 14 N.S.R. (2d) 693.

The Appeal Board did not specify which of its specific authorities under
5g.16(2) it exercised. It might have varied or reversed the Board's decision or, on
new facts, amended or rescinded the decision. The Appeal Board ordered:

(a)       that Mrs.Thompson be provided the assistance of the Board in obtaining the
treatments in question;

(b) that the costs of those treatments be assumed by the Board,

©) for a period of one year.

It is my conclusion that the Board had no discretion as to whether the
Board's order should be implemented. I also conclude, however, that the Board
continued to retain the discretion as to how it should be done. The overall effect of
the decision, in my view, was the same as if the Board had decided to proceed with
any other new type of treatment for any injury for a given period of time. That would
be the first element of such a decision. The second element would be to determine
and control the cost of the new treatment. The Appeal Board acknowledged that the
Board's responsibility is "to properly manage the cost of the system".

I do not know what management process the Board employs to control
its medical and rehabilitation costs, but in my view that is the next step to be taken
by the Board. It must surely be the same process, or one like it, the Board had to
follow when it received the decision of the Nova Scotia Court of Appeal's decision
in Victoria General Hospital and Workers' Compensation Appeal Board (N.S.)
and Judy Campbell, unreported decision, October 12, 1995 (CA. No. 119401).

Should Certiorari or Mandamus be Ordered in a y Event?

This is a question involving the general rules of certiorari and
considerations of public policy. It is worthwhile in this regard to keep in mind that
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there are different criteria for certiorari from those of mandamus. Both, however,
may involve public policy considerations.

Davison, J. in McInnis et al v. Workers' Compensation Board (N.S.) addressed
the matter of public policy and said, at p.178:

It should be noted that strictly on public policy grounds, it would be
incougruous for the Court to grant the extraordinary remedy of mandamus
requiring the Board to implement decisions which are contrary to the directions
given by the Appeal Division of this Court (as it then was).

Davison, J. then adopted a passage from deSmith's Judicial Review of Administrative Action (3d
Ed.), p.557:

Mandamus is above all a discretionary remedy, ... it is difficult to set any limit
to the rauge of public policy considerations that the courts have deemed
themselves to be entitled to take into account.

The Board has taken the position that "the efficacy of the proposed
treatments is unproven" and accordingly mandamus ought to be refused on the
grounds of public policy. The Board says that the Workers' Compensation Appeal
Board decision falls so far outsidethe realm of reasonableness that it ought to be
reviewed. It refers to the decision of Justice Hallett in Cape Breton Development
Corporation v. Workers' Compensation Board (N.S.) et al (1995), 139 N.S.R.
(2d) 369, in which he adopted the following statement of Mr. Justice Beetz of the
Supreme Court of Canada in U.E.S., Local 298 v. Bibeault, [1988] 2 S.C.R. 1048.
(While these passages are somewhat repetitive of matters referred to above, they
are especially instructive in this case.)

In its decision a tribunal may have to decide various questions of law. Certain
of these questions fall within the jurisdiction couferred on the tribunal; other
questions however may concern the limits of its jurisdiction.

It is, I think, possible to summarize in two propositions the circumstances in
which an administrative tribunal will exceed its jurisdiction because of error:

1. If the question of law at issue is within the tribunal's jurisdiction, it will
only exceed its jurisdiction if it errs in a patently unreasonable manner;
a tribunal which is competent to answer a question may make errors
in so doing without being subject to judicial review;

2. If however the question at issue concerns a legislative provision
limiting the tribunal's powers, a mere error will cause it to lose
jurisdiction and subject the tribunal to judicial review.

Justice Hallett continued:
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Justice Beetz explained that only a patently unreasonable interpretation results
in an excess of jurisdiction when the question in issue is within the tribunal's
jurisdiction whereas in the case of a legislative provision limiting the tribunal's
jurisdiction a simple error will result in a loss of jurisdiction. In determining the
jurisdiction of a tribunal a court must examine:

...not only the wording of the enactment conferring jurisdiction on the
administrative tribunal, but the purpose of the statute creating the
tribunal, the reason for its existence, the area of expertise of its
members and the nature of the problem before the tribunal.

Mr. Justice Beetz concluded his remarks on this subject with the following
important statement at p.1090:

When an administrative tribunal exceeds its jurisdiction, the illegality
of its act is as serious as if it had acted in bad faith or ignored the rules
of natural justice. The role of the superior courts in maintaining the rule
of law is so important that it is given constitutional protection: Crevier
v. Attorney General of Quebec, [1981] 2 S.C.R. 220. Yet, the
importance of judicial

review implies that it should not be exercised unnecessarily, lest this extraordinary remedy
lose its meaning.

This approach to judicial review was most recently affirmed by the Supreme Court of Canada in
Canadian Broadcasting Corp. v. Canada (Labour Relations Board), (1995), 177 N.R. 1, where
Iacobucci, J. writing for the majority, stated what he described as the general principles relating to the
standard of review were as follows:

The first step in the judicial review of an administrative tribunal's decision is to determine the
appropriate standard of review. As was noted in Pezim v. British Columbia
(Superintendent of Brokers), [1994] 2 S.C.R. 557, at pp.589-590:

There exist various standards of review with respect to the myriad of administrative
agencies that exist in our country. The central question in ascertaining the standard
of review is to determine the legislative intent in conferring jurisdiction on the
administrative tribunal. In answering this question, the courts have looked at various
factors. Included in the analysis is an examination of the tribunal's role or function.
Also crucial is whether or not the agency's decisions are protected by a privative
clause. Finally, of fundamental importance, is whether or not the question goes to the
jurisdiction of the tribunal involved.

Having regard to these and other factors, the courts have developed a spectrum that ranges
from the standard of patent unreasonableness at one extreme to that of correctness at the
other. In this regard see generally. H. Wade MacLauchlan, 'Reconciling Curial Deference with
a Functional Approach in Substantive and Procedural Judicial Review' (1993), 7 CJ.A.L.P.
1.

Generally speaking, where the tribunal whose decision is under review is protected by a
broad privative clause, its decision is subject to review on a standard of patent
unreasonableness. However, this is only true so long as the tribunal has not committed a
jurisdictional error. Jurisdictional questions addressed by the tribunal are independently
reviewed on a correctness standard. An error on such a jurisdictional question will result in
the entire decision of the tribunal being set aside.

In distinguishing jurisdictional questions from questions of law within a tribunal's jurisdiction,
this Court has eschewed a formalistic approach. Rather, it has endorsed a 'pragmatic and
functional analysis', to use the words of Beetz, J., in U.E.S., Local 298 v. Bibeault, [1988]
2 S.C.R. 1048. In that decision Beetz J. noted, at p.1088, that it was relevant for the
reviewing court to examine:

19
96

 C
an

LI
I 5

45
7 

(N
S

 S
C

)

Volume V - Page 186 of 198



   not only the wording of the enactment conferring jurisdiction on the
administrative tribunal, but the purpose of the statute creating the
tribunal, the reason for its existence, the area of expertise of its
members and the nature of the problem before the tribunal.
The goal is to determine whether the legislature intended that the
question in issue be ultimately decided by the tribunal, or rather by
the courts.

I have already addressed the second of Justice Beetz's propositions
and have found that while the question at issue concerns a legislative provision
limiting the Appeal Board's powers, no error was committed. With respect to the
first proposition, therefore, I need only determine whether the Appeal Board made
an error in its conclusion. The Board says that the Workers' Compensation Appeal
Board was in error in that it ordered treatments, the efficacy of which was unproven
and that the error was not only incorrect on the evidence before it but, in addition,
its decision was patently unreasonable. It has pointed to various passages in the
Appeal Board's decision which it says clearly show that the treatments prescribed
were experimental and unproven. In particular, the Board isolated certain portions
of the Appeal Board's decision and asked that I draw the conclusion that the illness
complained of is unproven and the treatment prescribed is experimental. On behalf
the Board, Mr. Farrar pointed to evidence and material before the Appeal Board in
support of that position.

A review of the evidence and material before the Appeal Board
indicates that the treatment of environmental illness, or administering environmental
medicine, is a relatively new and developing discipline. I see no legal impediment
to the use or prescription of environmental medicine by either the Board or the
Appeal Board. Section 71 permits the Board to provide a worker "with such medical
aid as in the opinion of the Board may be necessary as a result of the injury". The
Appeal Board found the treatments are "a responsible and reasonable approach".
In making that finding the Appeal Board not only exercised its jurisdiction, but also
brought to bear its expertise in the discharge of its duty.

The Board has argued that when Dr. Ross, who gave evidence in favour of the
treatment, was asked whether there was any medical evidence upon which to
support the conclusions that the treatment assisted Mrs. Thompson's recovery, only
responded "No". An examination of the decision reveals the passage, at p.11 to be
as follows:

When asked by the chair whether or not there was any further medical
evidence upon which to support the conclusion that these treatments assisted
the appellant's recovery, Dr. Ross said "No" and that physicians primarily had
to rely on what the patient was telling them.

That, surely, is no different from the many medical opinions concerning
soft tissue injuries which come before the Board and this Court virtually on a daily
basis. In fact, Dr. Ross elsewhere testified (as noted on p.11, Appeal Board
decision) that he believed the treatments were necessary for Mrs. Thompson's
recovery.

I am unable to conclude, on the basis of the evidence before me, that
the Appeal Board committed an error in its decision to allow the treatment. It is not
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for the Court to second-guess the Appeal Board in matters within its jurisdiction
when the answer is within its field of expertise and is not patently unreasonable.

The Board further says that the Appeal Board was not in a proper
position to make its decision as it heard only the worker's position and witnesses.
It says it is in the best position to evaluate this developing field of medicine. The
Board's counsel, Mr. Steele, said in a letter to Mr. Larkin dated September 15, 1995,
'The W.C.B. believes that the Legislature did not intend that this kind of judgment
should be made by an appeals tribunal which hears only evidence prepared and
presented on behalf of the worker". While it is correct that the Board has no standing
before the Appeal Board, if the Board had fully appraised environmental medicine
as a potential treatment for workers, developed a position or policy which it then
enunciated clearly to the worker, then that decision would be before the Appeal
Board. The injured worker is entitled to know the reasons for the Board's decision.
If the Board's decision is sound, having been arrived at by an appropriate process
and is clearly enunciated to the worker, it will be available for the Appeal Board and
may be evaluated properly by the latter.

The Board further sets forth that the Appeal Board did not find that the
treatment was necessary. Sections 71 and 72 both use the words "necessary" and
"necessity". I have concluded, however, that the Board is interpreting those words
too strictly. Section 71 indicates that the word "necessary" is a matter of opinion for
the Board. Section 72 indicates that the question of necessity shall be determined
by the Board. The Appeal Board has the same discretionary power.

Conclusions

I conclude, with respect to the entire matter, by respectfully paraphrasing the
conclusion enunciated by Chief Justice Clarke in Campbell:

Siuce the Board could have ordered medical assistance for Ann Thompson, so can
the Appeal Board under r.16(1) and (2).

In my opinion the Appeal Board had jurisdiction under the Regulations
to make a final and binding decision and therefore committed no error in law or
jurisdiction. In my opinion the decision of the Board to refuse to implement the
Appeal Board's decision was without jurisdictional foundation and must be quashed.

I will therefore grant orders in the nature of mandamus and certiorari.

There remains the problem created by the tardiness of the Appeal
Board's decision which was filed almost two years after the hearing. The decision
spoke from the date of the hearing but only contemplated, at least initially, a one
year period of treatment. The situation now requires the Board to reassess Mrs.
Thompson's condition, retroactively if necessary, and exercise its authority to
determine what was the appropriate cost of the first year's treatments and what
treatments, if any, administered beyond the period of one year ought to be
accepted. In doing so, the Board should be prepared to accept the results of certain
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areas of jurisdiction shared and in common with the Appeal Board. It should
work toward a co-operative integration of those results.

I will hear the parties on the matter of costs.

J.

Halifax, N.S.
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  Dee v. Canada (Minister of Citizenship and Immigration), [1998] F.C.J. 
No. 1767

Federal Court Judgments

Federal Court of Canada - Trial Division

 Winnipeg, Manitoba

Muldoon J.

Heard: November 24, 1998

Oral judgment: November 24, 1998

Reasons dated: December 4, 1998

Court File No. IMM-5178-97

[1998] F.C.J. No. 1767   |   [1998] A.C.F. no 1767   |   46 Imm. L.R. (2d) 278   |   84 A.C.W.S. (3d) 961

Between Dewey Go Dee, applicant, and Minister of Citizenship and Immigration, respondent

(12 pp.)

Case Summary

Administrative law — Judicial review, mandamus — Mandamus to government and executive — Ministers 
of the Crown.

Application by Dee for an order of mandamus, compelling the Minister of Citizenship and Immigration to make a 
decision on his application for landed status. The application had been outstanding since 1995. The applicant 
had been in Canada since 1982, originally on a visitor's visa. He had been trying for years to get landed status, 
and was continually being promised that a decision would be made soon. It seemed that there were allegations 
that the applicant had committed offences involving swindling in the Philippines, but the Minister would not make 
it clear to the applicant what these allegations actually were. 

HELD: Application allowed.

 The Minister was ordered to make a decision by the end of February 1999. The applicant had been pressing for 
an answer for a very long time. As for the allegations of offences in the Philippines, it was not possible to make a 
defence when one could not examine what was alleged. The applicant, who was not responsible for this delay, 
had been put to prodigious costs over the years, and should be compensated for those costs. He was accorded 
solicitor and client costs. 

Statutes, Regulations and Rules Cited:
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Immigration Act, s. 70(2)(a).

Counsel

David Matas and Harry Walsh, Q.C., for the applicant. Duncan Fraser, for the respondent.

MULDOON J. (Reasons for Order, orally)

1   It is just after two o'clock according to the clock on the wall, and the Court is ready to give reasons and make a 
decision since nothing, it seems, would be gained by delaying the matter.

2  Despite the valiant, professional efforts of Mr. Fraser, the Court is of the view that the applicant must succeed. 
On this judicial review proceeding, the applicant, Dewey Go Dee, seeks a writ or Order of mandamus to compel the 
respondent, Minister of Citizenship and Immigration, to make a decision on the applicant's application for landing 
dated July 14th, 1995. The originating application for leave and judicial review was filed in this Court's registry on 
December 9th, 1997. The applicant came to Canada and has been in Canada since 1982. On a visitor's visa he 
came. Prior to the visa's expiry, he attempted to claim convention refugee status against the Philippines, then 
groaning under the regime of Ferdinand Marcos, but he was turned aside as being premature in the making of such 
claim since his visa was still in force. He returned to make a refugee claim on the day after his visa expired, and 
since he was an overstaying visitor, an inquiry was ordered but adjourned for the purposes of the refugee claim. 
The Minister denied refugee status and Mr. Dee applied to the former Immigration Appeal Board, which found him 
to be a Convention refugee. Some time later he was ordered deported. He appealed to the Appeal Division of the 
Immigration and Refugee Board under subsection 70(2)(a) of the then Immigration Act and won his appeal on 
humanitarian and compassionate grounds. The respondent was not content with the decision of the Appeal Division 
and brought an application for a judicial review to this Court. That application was dismissed by Mr. Justice Pinard, 
who certified no special question of general importance. Since then, a long story, the applicant has been attempting 
to gain landing in Canada. He obtained one advantage from the Appeal Division in that the Appeal Division, on 
humanitarian and compassionate grounds, decided that he could make his application for landing within Canada. 
He did that, and in November of 1995, the respondent approved, at last, his application for landing in principle. Now 
the respondent explains that "in principle" means that he may make the application all right within Canada, but he 
still has to meet all the other qualifications which an immigrant requires to have made. The applicant then seeks a 
decision from the Minister. The applicant's application has been going on for a long time and the applicant has been 
receiving from the respondent all sorts of promises: "we'll have your decision within a few months," "we'll have your 
decision within a few months," and they continue on.

3  The last promise was from a Mr. Christopher Taylor of the department, who indicated some time ago that the 
applicant's request for rehabilitation, since that was foisted upon him because of certain allegations made in the 
Philippines, Mr. Taylor in his affidavit stated that in regard to the request for rehabilitation, "the decision will be 
made in thirty days of the information available on file," paragraph eleven of Mr. Taylor's affidavit.

4  After much delay, which the respondent's counsel describes as considerable discussion within the department, 
Mr. Walsh, who was then solicitor for the applicant, asked, "What are these matters about extradition? What is your 
evidence of extraditable offences? What's behind this? Why are you delaying?" And he was told in no uncertain 
terms the department was not in a position to tell Mr. Dee. What are these matters? They appear to be matters 
which were long ago settled and known to the department since 1982 or 1983. And yet the department says, "Well, 
Mr. Dee, part of your requirements for becoming a landed immigrant are to show us that you have achieved 
rehabilitation," and one would not be surprised if Mr. Dee said, "Rehabilitation from what? What are the charges? 

Volume V - Page 192 of 198



Page 3 of 4

Dee v. Canada (Minister of Citizenship and Immigration), [1998] F.C.J. No. 1767

 

What charges do you have against me and why are they secret?" There was some public knowledge, this Judge 
remembers from years ago, that Mr. Dee was accused by Ferdinand Marcos of having swindled the government of 
the Philippines. Mr. Ferdinand Marcos, history will see, was not the very best source for personal integrity in making 
such accusations. But now if they are there, if they are still extant, the respondent coyly will not reveal what they are 
to Mr. Dee, and so his application goes on, and is burdened by that, and it may be that the decision which the 
respondent now promises will be available by the end of February, 1999 may be based on those phantom charges 
which one cannot examine. If one cannot examine what is alleged against one, one can hardly make a defence. 
That is very basic fairness, which is the cornerstone of our judicial system. Mr. Taylor was cross-examined on his 
affidavit and he made some interesting answers. For example, at page eighteen of the transcript he is asked by Mr. 
Matas question 94:

As stated, if the officer believes that convention refugee designation would have precluded the subject from 
dealing with the charges, then it may be possible that an officer would consider the subject to have been 
rehabilitated. I would appreciate if you would comment on what threshold we could expect from a deemed 
convention refugee to deal with outstanding charges.

That was found in a memo in the tribunal record which Mr. Matas put to Mr. Taylor. And Mr. Taylor answers in 
response to question 95:

I would look for some sort of initiative or action by the subject to deal with the outstanding charges in his 
home country, whether -- you know, not necessarily returning to that country, but at least, you know, hiring 
a law firm or trying to have his name cleared on the charges, or the charges dropped through legal means 
in his home country, not necessarily returning there physically.

So the charges which Mr. Taylor is instructed to decline to reveal are the ones he suggests Mr. Dee should dredge 
up and retain counsel in the Philippines to have his name cleared. That simply is not satisfactory under the 
standards of Canadian law, simply not, and it constitutes more delay, more delay. Now one could mention the 
various documents which have been mentioned in this thick record, the thick tribunal record, thick record of the 
applicant. But one might first of all consider the memorandum of argument filed by the Minister. First of all, on page 
six of nine, part II, Point In Issue, the Minister says, "Is the applicant entitled to a writ of mandamus ordering the 
respondent to make a decision on his application for permanent residence of the applicant?" And the respondent's 
submission is a marvel of brevity, one paragraph, paragraph fifteen: "The respondent agrees that the applicant is 
entitled to a decision on his application for permanent residence, but says that as the respondent is actively 
processing the applicant's application and a decision is expected within the next four months," dated November 5th, 
"a writ of mandamus is not appropriate, and the respondent respectfully requests that this application for a writ of 
mandamus be dismissed." A perusal of the file, which is not a matter, even if one be a speed reader, of only a few 
minutes, indicates that the applicant has been pressing for a prodigiously long time to get a decision on his 
application within Canada for landed immigrant status. It indicates that the respondent has been delaying. The 
respondent, which should be the department, which should be the pre-eminent expert on immigration law in 
Canada, seems not to know what to do in Mr. Dee's circumstances. And so there has been correspondence and 
consideration in the department back and forth, and in effect, they have been fending off Mr. Dee saying, "yes, yes, 
yes, well, we'll get you a decision," "well, we shall get you a decision," but they have never got Mr. Dee a decision. 
Now, it seems to be well understood that the department itself, the Minister, could be prepared to give a decision by 
the end of February, 1999. But the question which, in fairness, the Court asks in its discretion in this matter is, why 
in the world should Mr. Dee rely on that promise? There seems to be no good reason to do so. On the other hand, if 
mandamus went against the Minister to make a decision by the end of February, there apparently would be no 
prejudice to the Minister because the Minister seems to indicate that a decision could be made by the end of 
February.

5  And so, in summation, the Court is prepared to grant mandamus to the applicant to compel the Minister to make 
a decision by the end of February at the latest, the end of February, 1999. That being said, the Court would prefer 
to have respective counsel for the parties draw up an agreed form of Order. If they cannot agree, then the Court will 
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make its own form of Order. As to a serious question of general importance, counsel seem agreed on both sides 
that this is not the case for that, not on a mandamus, because although the respondent's counsel argued 
articulately and well against the mandamus, yet the mandamus is not the substantive matter, the mandamus is not 
the decision. This is in many ways a run-of-the-mill type of mandamus from which arises no serious question of 
general importance. That being said, what of costs? There is a long, sad story of being given a relatively soft 
answer, sometimes a hard answer, to turn away Mr. Dee in his efforts to have a decision on landing as a landed 
immigrant in Canada, and Mr. Dee is not responsible for this delay. Indeed, the delay has been so long his wife's 
health has deteriorated, as his might. He might fear that he would die without having landed immigrant status in 
Canada if he abided by the department's pace in coming to a decision. And so he has a sense of a real grievance, 
not just a sense of grievance, but he has a real grievance with the department over the years, and especially since 
1995 when he made his last application for landing, to have costs, to compensate him, at least in that respect. He 
has not sued for wounded feelings, which seems popular these days, and perhaps the department should be 
thankful for that. But he should be compensated for his costs over these years. The Court would be willing to accord 
him solicitor-and-client costs. This is a special circumstance in the Court's opinion. Mr. Go Dee has been put to 
prodigious expenses, which perhaps Mr. Matas and Mr. Walsh never expect to even collect, but he has been put to 
expenses and for a long time, a long, hard time. And so the Court awards him costs on a solicitor-and-client scale 
for this application for mandamus. Now this application for mandamus is founded on the historical neglect of the 
respondent, so it seems to me that some of the costs would pre-date the application for mandamus since Mr. 
Dewey Go Dee's grievance does not start in July, 1995, but has already been afoot long before that. Now here the 
Court is going to ask some restraint on the part of the applicant. This is an application for mandamus. Had the 
Minister last week made a decision, it would have been a moot application for mandamus, and one may wonder 
why the Minister did not make that decision, but prefers to wait, prefers to rehash the old accusations by Ferdinand 
Marcos, or someone, and so the Court would counsel some restraint in solicitor-and-client costs as to how far back 
into the past they would go. And the assessment officer may know that the Court cautions a bit of restraint. But the 
Court cautions no restraint from July 14th, 1995 for solicitor/client costs. They are clearly awardable to the 
applicant. That presumably deals with all the outstanding issues, except this ought to be said: this Court commends 
counsel on both sides, each party's counsel, for a high degree of laudable professionalism in representing each 
one's client. Neither side, especially the respondent, ought not to feel in any way aggrieved by the first-class 
representation the respondent received from Mr. Fraser, let me name him. Not every client is a winner, but every 
lawyer is obliged to advocate every client's cause. If he takes a party as a client, then the lawyer is in for a penny, in 
for a pound, and the real test of a lawyer is how professionally the lawyer advocates the client's cause. The Court 
certainly respects Mr. Fraser in that regard. If there be any questions now, the Court would be pleased to try to 
answer them, but it seems that every issue has been dealt with. Yes?

MULDOON J.

End of Document
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62 PRIESTLEY o. FOWLER. Exch. of Pleas. 1837.--Z)ecla1~ation iii c m e  statetl that  t.he 
plaintifl' wits a servant of the  deferirI:trit i r i  his tratle of a hiitcher ; that  the deferi- 
darit had desired :tiid directed the plaintiff; so beiiig tiis sermrit, to go with and 
take certain goods of the deferitlnrit iri a cert;tiri vim of the deferidatit then used 
hg him, arid conducted hy another of his serv;itits, i r i  carrying goods for hire 
upori a cerktiri journey ; that  the plaititiff, iri pirsu;ttice of such desire and 
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conveyed by the said van, with the said goods ; a r i d  i t  liecaine the defetitlaiit's 
du ty  to use proper care that the van should he in a proper state of r c p i r ,  and 
should not lie overloaded, aiid that  the plaintiff should be safely atid securely 
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that  it wan suflicieritly to lie collected from the declnratiori that the defeiida~it 
directed the plaintiff to go in the v:tu ; hut, secoridly, that  even in that  case, the 
action was ,not maintainable. 

[s. e. M. H. 30.5 ; 7 I ~ .  J. EX. 42 ; 1 ~ u r .  987. Discussed, EartonslLili ~ o n l  cbmpany 
v.; Reid, 1858, 3 Macq. 265 ; C'lcwke v. Holmc.9, 1863, 7 H. ck N. 946; 17mrnlnas v. 
Qualemaine, 1887, 18 0. B. 1). 692 ; Grows v. Lwtd IVimbm.ne, [ 13981 2 Q. E. 410 ; 
Jahnson v. Lindsay, [189 11 A. C. 383. Followed, Tuwtiey v. Miillatid Ilitilwiiy Clurqiuny, 
It;66, I,. li. 1 C. P. 296 ; Fowler. v. Lock, 1872, 1,. B. 7 C. E'. 278 : see on appeal, 

Cqllieiy Conipuny, 1876, I C. P. D. 559 : :ttfirmeil, 3 C. P. I). 205 ; WuuJley  v. Metra- 
pditan District flailway L'ornpny, 1877, 2 Ex. 1). 397 ; Heilley v. Pirikriey and S'aris 
S/ean&p Company, [I8921 1 12. E. 66. Distiuguistied, B l u d  v. lioss : 2 ' h  JuliiG, 
1860, 14 Moore, P. C. 230. Referred 
te, Riley v. Bazeridale, 186 I ,  6 H. 9c N .  448 ; l'iimei. v. Great h'aslelw K a i l w q  C'onipariy, 
1d75, 33 L. T. 432 ; Swainsma v. Nwth Eiistern Xuiluruy C'urtLpawy, 1878, 3 Ex. D. 
343;  Grawhu v. Earl of D,idley, 1882, 9 Q. B. D. 3 6 5 ;  Murphy v. Wilson, 1883, 
54 L. J. Q. B. 524 ; 48 L. T. 788 ; Gibbs v. Greut W e s t e n i  linilwuy C'urtqatry, 1883, 
li Q. B. D. 24 : affirmed, 12  (2. B. D. 208 ; G5.iflth.s v. Loi&m andb't. Kuthxl'he Docb 
Cn?npany, 18H4, 13 Q. B. D. 860; The Petrel, [ 18931 P. 323;  lb.~sliiiiil v. W e s t  
Ham Union, [1906] 1 I<, B. 543.1 

The declaratiori stated that  the plaintiff wav a servant of the defentlatit in 
l i s  trade of a butcher; that  the defendant had desired and directed the plaintiff', so 

1,. R. 9 C. P. 751 ; Lour11 V. Howell, 1576, 1 C. P. D. 168 ; H o ~ k e  V. IVl~itt: MOSS 

Applied, Wiyrnow v. Jay, 1860, 5 Ex. 357. 

Case. 
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being his servant, to go with arid take certain goods of the  defendant’s, i r i  a cettain 
van of the defendarit then used by him, aiid conducted Iiy another of his servants, i i i  

carrying goods for  hire upon a certain journey ; tha t  the plaintiff, iri purwiarice of such 
desire and direction, accordingly [Z] conimenced arid ivy:ts proceeding :tiit1 heing carried 
arid coriveyed by the said van, with the said goods ; mid i t  becariie the d u t y  of the  
defendarit, on that  occasion, to use clue ;urd proper c:we t h a t  the  mid van should he 
in  a proper st.ate of repair, that it should i i o t  be overloaded, a i d  that  the plaititiff 
should he safely arid securely cirriecl thereby : nevertheless, the defenrlarit, di t l  iiot use 

proper care t h a t  the  vitn should t ie it1 a siitticietit state of  repzir, or tti:tt i t  should riot 
he overloaded, or thztt the I h i i i t i f f  should lie safely and sccurely carr ied thereby, in 
corisequerice of the iieglect of all : t i i ( l  each of wliicb rluties tlie van gtve rv:iy ;~nd h o k e  
down, nrirl the plaiiititf wtts thrown witli violence to the groriritl, a r ~ l  liis thigh w t s  
thereby fractured, 8 c .  

At  t h e  trial liefore €";trice, *J., at the 1,iiicoliishire Suriiriier Assizes, IS:\(;, t,hc 
plaiiitiff, having giveii evitleiice to shew that. the  iiijiiry ;irose from ttic tiverlocttlirig of 
the  van, arid thitt it was so lo:irletl with the t1efetid:trit’s kiicrwledge, had :I vei’(lic:t for  
1001. I n  the folloiviiig Micli~~elmas Term, A(l;ttiis, Swjt . ,  olitaiiietl :L ride to shew 
cause why the judgmeiit stioiild iiot be arrested, on ttic groiiri(1 that  the tleferidniit 
was riot liable iri law, under tlie circumstances stated i n  the dcclw:ttioii. Cri Hilary 
Term, 

The r1eclar:ttioii is siifficieiit, 
at least after verdict. Oiie ohjectioii will protialrly be, tha t  i t  does not, state t,hitt tlw 
plaintif was to he cciiiveyecl i t i  the vaii, but  orily that  he w;ts to g ~ )  with ; t i i d  t:ikc 
the goods hy t.he vilii. Hut, titking :dl the iillegtttioiis together, ttie stntenmit is 
sufficient aEter verdict. I t  is shtterl that  the plaiiititt’ rv:ts on the  v:tii i i i  pursii:iiicu of 
t he  defeeridant’s directioiis. [‘l‘hc Court intirnaterl that  the declaration rviis sirfticiuiit 
3s to this poirit.] 

‘L’hore is i r o  
valid diatiriction Iietweeri this ~ i i w  [3] ant1 tli:it of :LII  orrlirr:try co:tcli pissc[iger ; the 
service of the servarit is the cnrisitlcrntiori here, as the rnoiiey o f  the p;tssctrgt:r is there. 
[ IAord Ahiriger, C: B. The passenger pays h i s  rriorisy i r r  cotisit1er;ttioii of hirig carried, 
and there i s  aii irtiplied coritritct that he sti:iIl be citriied s:tfely : a i d  he Lias iio nieaiis 
of kriorvirig how the co:rch is ooristiwcted or loatlecl. Here thc  servaiit is on the 
preniiues, arid tim the rneitris o f  Ic~~owledge. It is not the case of :I servant h i w l  for 
that particular occiisioii, hit of :I gerieid servarit.) Lt tlocs not :tppe:tr o i i  tho face of 
the  declarstiori, tha t  the plaititiff kiiew ttie W I I  \vas overlo:ttle(l, :tiir1 i t  cziiriot he 
interirletl after verdict : O I I  the other hitrirl, i t  does r i o t  appear t,hat the cleferidaiit 
knew it. The questiori therefore is, whether ;L master, r v h o  directs 3 servant bo get 
upon an overloaded vehicle, the  servaiit givirig his service for tdciiig care of the master’s 
goods carried therein, is iiot liahle if the servaiit sustains a r i  iiijiiry t)y its tireakiiig 
down iri coriseqiience of such ovcrlouclirig. I t  is not nieraly the omissioii of i iot  usirig 
a sufficient vehicle, hit ari ;Ict of coinniissiori i i i  :tllowitig it to be overloarletl. Suppose 
;L coach passenger s:tw, wheii he got  tip, tha t  the coitctiin;tri was intoxirated or tlie 
hones  unruly, rvoold his right to recover for ;iii iiij tiry i i i  coiiseqiiwice he :tfbect.etl ? 
[Parke, B. I apprehenil the contrirct ~ o ~ i l d  oiily lie to  ( w r y  as safely as could tie, i r i  

the  conditiori i r i  which the p;isseriger h e w  the  vehicle to be. 1,ortl Aliinger, C. B. 
Could a stage-coachman, who has a restive tiorse to  drive, which he kiiows to be so, 
sue his nixster for a n  iiijury ( h i e  him by the horse? The plaintif wits not boiind 
to go by m i  overloaded vaii ; he coriserits to t:tke the risk. If i t  bud :ippe:irecl that  
the  master uridertook t h a t  the vari w:ts suficiarit, i t  would be different.] It might 
have lieeti more proper to :tllege ttiat the defenthut so iiiirlertnok, h i t  ttie clecl:cl.atioii 
is i n  substance ecliiivalerit to tli:tt8, i t t  least after verdict, sirice i t  s h t e s  tha t  i t  was the 
defendant’s duty to [4] use proper c:tre tha t  the viiti should not he overloaded. The 
promise arid the  duty are co-exterisive. 

The  cause of actioii, supposing tha t  xriy exists, arises out  
of an impliecl contract on the p u t ,  of the mister  so to lo:t(l the  w t i  :is that  the plairitilf 
should be carried y;rfely ; hit he citiiiiot I)e macle 1iaI)le in this actioii on tbc case 
except there lie a coainiori-1:tw lialiility, such its to rxisc :t duty. ‘Vu fooi id any :tctioti 
agaitist the  tlefenclarit, several circuriistaiices must coinbirie. First), it must n p t ) e ~ t r  

tha t  the  carriage was overloaded l,y ihe deferir1:irit’s clirectioii or with liis knowlerlge ; 
arid this i t  niay he atlniittetl the  decl:rr.atiou does tlisclose. Secotitlly, it ought to 

Plea, riot guilty. 

Goulburri, Serjt., :mtl N. R. C:laike, shcivecl cause. 

Seuoridly, t,he :irtion is iu:iiiit;tin:hIe oii  general priiiciples of lam. 

Adanis, Serj t., coiitrh. 

Volume V - Page 196 of 198



land PRIEkTLEY 7'. FOWLER 3 111. & W. 5. 

appear that  the plaintiff was ignorant of the overlo;rdirtg, which is no where suggested. 
Thirdly, the defendant must have ordered the plaintiR to go on the van. There is no 
clear averment tha t  tha t  mas the fact ; the "desire :and tlirectiori " of the defendmt, 
iit pursuauce of which the plairitif alleges that  he went 011 the  vaii, is otily to  go with 
it arid take care of the goods. T h a t  is an ambiguous expression ; 
t h e  plairttiff interprets the ambiguity to  nieari that  he was to  go iri thc  v:iii ; sild we 
may so interpret after rerrlict.] B u t  further, i t  ought to be shewn t h a t  i t  wiis necessary 
for the  plaintiff' to  do so in order to perform his du ty  ; and (which is perhaps the sitme 
proposition in more general terms), tha t  the order W:H a lawful command, which he 
was bound as a servant t o  obey. The mere command of the master will not render 
him liable, unless the thing commanded fell fairly within the necessity of the  servant's 
duty-  There ought to have been an averment tha t  i t  was riecessary for the perforni- 
ance of his duty of conveying the goods that  he should go iri the  v:m. But eveti if 
all these circumstiarices coiicurred, they wwuld not cortstitute :L cornniori-law liahility, 
hu t  B liability arising out  of :L contract, urid the actiori should have [a] been assumpsit, 
not case. T o  render the deferidant liable iri case, the existence of malice, express or 
implied, was necessary. 

(Xtr. adv. vult. 
The judgment of the  Court \VBS now cleliveretl hy 
LORD AB~NGER,  C .  B. 

[Lord Abinger, C. B. 

This mas ii i r i o t i o t i  iri arrest of jiidgmeiit, after verdict 
for the plairitiff, upon the insuficiericy of the tleclaratioti. [His Lorrlship stated the 
declwation.] It has heeii objected t u  this rleclu:ition, tha t  it coiititiiis no premises 
froni which the d u t y  of the defeudatit, as therein nllegetl, c:ui lie iiiferred in lam ; or, 
in  other words, that  from the mere relatiori of rtiaster :arid servatit rio coiitract, a 1 1 1 1  

therefore no duty, can he implied on the par t  of the master to c:aiise the servant to 
be safely and securely carried, or to  make the master 1i:rble for durnage to thc  servant, 
arising from any vice or iniperfectiori, urikriowii to the ni:Lster, i r i  tlie carriage, or in 
the  mode of loadiug aucl conducting it. For, :is the declaratiori cortt:aiIis no charge 
that  the  defendttrit kitem any of the defects nieiitioiiecl, tlie Court is riot uiilled up011 
to tlecicle how far such knowledge on his part of i a  defect uiikriowu to  the servant, 
would make him liable. 

It is admitted tha t  there is r i u  prececlerit for tlie pesei i t  action hy a servaiit :igaiiist 
a muster. We are therefore to rlecide the yuestioii upu11 ge1ier;rl priiiciples, a i d  in 
doiug so we are ;it liberty to look at the cotise(liieiices of :t decision the oiie wiry or 
the other. 

If the  master he liahle to the servant iri this action, tlie principle OF that  li:ildity 
will be found t o  carry us to a11 &rttti1ig extent. He who is reporiaible by his general 
duty,  or by the terms of his contract, for all the cousecluciices of negligerice iu  it matter 
in which he is the priiicipal, is resporisible for the uegligertce of all his iuferior agents. 
If the owner of the carriage is therefore respoiisible tor the suficiency of his carriage 
to h i s  servant, he [6] in resporisible f(Jr the rieghgeiioe of his co:tcki-mdker, or his harness- 
maker, or his cmchmart. The footninii, therefore, mho rides behind tbc carriage, ma.y 
have an action against his master for ii defect iri the carriage owing to  the negligetice 
of the coach-maker, or for a defect in the harness arisitig from the negligerice of t h e  
baritess-maker, or for druriltenriess, rieglect, or want of skill in the coachniari ; nor is 
there any reason why the principle should not, if applicable in this class of cases, 
extend to many otherx. The m:ister, for exawple,  could he liable to the servant 
for the negligence of t he  ctiatnhertuaid, for putting him into :I damp bed ; for t h a t  of 
the upholsterer, for sending in a ctazy bedstead, whereby he was made t o  fall down 
while asleep arid injure himself; for the negligence of the cook, in  not properly 
cleartirig the copper vessels used in the kitchen: of the butcher', iri supplying the 
faniily with meat of a quality iitjurious to the health ; of the builder, for a defect iii 
the foundatiori of the  house, whereby i t  fell, and injurer1 both the  master a r i d  t h e  
servant by the  ruins. 

The  iuconvenience, not to  say the absurdity of these coiisequerices, afford a suficierit 
argtitnerit against the applicatioii of this principle to the preseiit case. Bot, iti truth, 
the mere relation of the  niaster arid the servarit never ca~ i  imply :ti1 o b l i g d o n  OII  

the  part of the  master to take more care of t h e  servarit thari tic may reasonably 
he ekpected to do of himself. He is, no doubt, Imuiicl to provide for the  safety of 
his servant iri the coiirse of his ernployrnerit, to the best of the judgment, iriformatioii, 
arid belief. The servarit is not bouiid to risk his safety iii the service of his master, 
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:itid may, if  he thinks tit, cleclitie ally service i i i  which he reasoidrly apprclieri(1s 
injury h himself: arid i t i  inost of the cases i r t  which t latiger may tJe irictirred, if  riot' 
in all, he is just  as likely to be acqii:tirit.ed with the prolrdrility arid exterit of it its 
t,he master. In that  sort of eniploynierit, especially, which is tlescriherl [7] i i i  the  
declitratioii in this case, the pl:tiutiff tilust have k~iorvri  i ts  r w l l  ;is his master, arid 
pro1)ahly better, whether the w i i  w;ts sufficierit, wtietticr i t  wits overluade(1, aiicl 
whether i t  was likely to  carry him safely. Iri fact, to allow tlr ' sort of  :tctiori to  
prevail would he ;in eiicourageriient to the servnrit to onlit that. t l  igence a i i d  cantioii 
which he is i r i  duty t)ouricl to exercise on the  bt?h:tIf of  his rriktster, to protect him 
against t,he miscotduct or riegligeriee of others who serve him, ;tiit1 mtiich diligence 
arid csutioti, while they protect the master, are i t  ruuuli lretter security agtirist cttiy 

injury the servitrit may sustairi by tlie riegligence of others e i ipged  ~ i i i d ~  the sanie 
master, than any recourse agtirist his roaster for cl~iiages could possihly itford. 

We are  therefore of opiiiioii ttiat tlie judgtrieiit ought to  tre iwrested. 
Rule absolute. 

ATTORNEY-GENEKAL 'u. CAw. Excfi. of Pleas. 18;{7.-Lri ;LII ilifoimttioii oii tho 
3 & 4 \Vil l .  4, c. *5:$, s. 44, the veiitic hirig h i d  i i i  Mitlcllesex, oiie couut ct iaiyt l  
the clefend;ttit with assistiiig ;uid lieiiig coiicei.iicd in  uiishippirig goods 1i:tIJle to  
the duties of cust.oms, the duties for t h e  s;me riot having lrwu tirst ptid or 

secured. Another couiit ch:wgecl hini with liartrouriiig ancl coiicediug goocls 
which hac1 h r i  i/kq+lly iiiishippctl, the duties due thereori riot tizviiig heeri first 
p i c 1  or sectiretl. Other c:ounts ctiargecl the clelerit1:tiit with Ixiiig coricerriecl i i i  
the  utistiilrpiiig of gootls protiilritetl to he iriiportctl, an(l which had t)ecri iriiported 
into the LJriited Kiiig:cIoni ; aiicl  witti harbour,iiig g o d s  pwhitrited to be iiriportecl, 
which had heen iniported, Bc.-It tvas proved oii the trial, that the  defeiiduiit, 
iri E i i g h r l ,  coricerted with RI. :L plan for sitiugglirig tobacco irito Irelarid ; that, 
in perkorrixtiice of such coricertetl plari, tie took on bourd his vcssel, oti the high 
seas, from a cutter clispatchecl froin F'lushiiig for tlie piirpose, a cargo of tohacco 
iri illegal packages, sLtiled witti i t  to  Neath, i i i  (:t~trtior;vatistiire, there took on 

Iroarcl a quaiitity of cdtii ,  in or(ler to coticed ttie tohacco, and sailccl tlierice to 
Youghal, i i i  Irc1;tticl, rvhciz he laritletl the t o t x w o  ; ~-fleltl, that  the tlefeiitlaiit 
was properly triahie i t i  lhiglmi(1, its tiavitis, in tiiigl;rrid, assist,ecl a i d  tbeeii coli- 

cerried in :tri illegal urishippi~ig of pivtiihtetl goods w i t h  the stittute, viz. the 
traiishipnient of ttierii from the foreigii vessel to his owti. 

LS. c. $1. H. :io0 : 7 L. .r. EX. :B.] 
This wts  ;ti1 iriforniation fouii(letl oii tlie 6 (:eo. 4, c. lOS, s. 45, arr(1 the 3 s! 4 

\Vill. 4,  c. 53 ,  s. 44, the veutie Ireirig laitl in Middlesex. -rtic tirsL cotirit ch;trgcd ttiitt 
the clefetidanL, oti the  2St.h JtiI,y, IHL;::, :tt Liutclitte, in tlic couiity of Micldlesex, 
assisted and was otherwise coiicer,rled iri the uiishippirig of cerktiii goods, to wit,, 
ltj,380 I l t s  of foreign [8] tOIJiLCc0, of the d u e  of 2457l., ttie sitnie beiiig then and 
there goods liable tr) ttie payriierit of cluties of customs, ttie saitl (luties for the same 
iiot having beeii tirst p i d  or seoiirerl, wtiereby the clefciitlaiit h;td forfeit,ed the s~iiii 

of i s 7  ll., the Conimissioriers of his Mktjesty's Customs h:bvirig elected that  the for- 
feiture of treble the value of the goocls shoultl hc st ied for iiisteacl of hhe peiidty of 
1001. The  secorirl couiit ch;irgecl, t1i;tt the clefciidatit t l i ( l  IcriowiiIgly ti;trImtir, keep, 
and cot ic~t l ,  a r i d  kuowirigly pcririit itiid stitkkr to  be ti:trl)oirre(l, kept, ;tiid (:oriuedccI, 
other goods, to  wit, &c., which had heeri theii :tiid there illegdly urishipped, the 
duties of uustonis clue thereori not huving treeii tirst p i t 1  or sect i r~d,  the s m i u  t)eiiig 
liable to the pltynieiit of duties, h e  t h  cleferidarit well kriowiiig that tlie sarrie were 
goods that  h:td beer1 illegdly tiiishippecl :is aforcsaicl. ' t h e  third courit cti;trgd t h t  
the deferidant assisted arid wits otherwise coiicertrc~l i r i  the  uiisliippirig of other gooils, 
to wit, Bu., ttie same treirig theii ancl there goods protiilritetl to tje iiuliortecl into thc 
Urrited Kirigtlotii, which Ita(! 1 J W i  iwotight b e y ~ ~ i d  the seas, ; t i i d  iriiported iirto tlie 
Uiiit,ed Kitigdum, contrary to the fori11 of the  sttrtute, ,!kc. 'l'he fourth cuuiit ctiitrgeil 
tha t  he knowingly ti:trhoiired, 'kc., goods prohitritccl t u  be iuiported, cbc., (:is i i i  the 
third comit). There were foiir other coiiiits, c1i:trgiiig sirriilar acts as h;tvirig been  

committed OIL the 13th Vel)rti:~ry, L s : ) ~ .  
At the trial before Lord Abiiiger, c. E., at the Middlesex Sittings after Iut Hilary 

The clcfeiiclitiit. ple;rclecl iiot guilty. 

Ex. Drv. vr.--33* 
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